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eee 
“Every individual should have an equal opportunity 
with other individuals to make for himself or herself 
the life that he or she is able and wishes to have, 
consistent with his or her duties and obligations as a 
member of society, without being hindered in or 
prevented from doing so by discriminatory practices 
based on race, national or ethnic origin, colour, 
religion, age, sex or marital status, or conviction for 
an offence for which a pardon has been granted or 
by discriminatory employment practices based on 
physical handicap. "’ 


Section 2(a) 
Canadian Human Rights Act 
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Preface 
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During 1982, the Canadian Human Rights 
Commission carried on its work against a backdrop 
of constitutional renewal and change. The nation’s 
commitment to the rights of its citizens was for- 
malized when, on April 17, the Queen proclaimed 
the Constitution Act 1982. 


Although the equality rights section of the Charter of 
Rights and Freedoms which is now enshrined in 
Canada’s constitution does not take effect until 
April, 1985, the public imagination fastened onto its 
provisions and the hopes and expectations of many 
people were raised. The Charter is very much a 
Canadian product, contributed to by its various 
governments. But it has a resonance beyond the 
boundaries of our country. In the eyes of the world, 
from now on, the Charter will be the test by which 
our treatment of our people is measured. 


At the opposite extreme, 1982 was the year in which 
Time magazine chose a Machine of the Year, rather 
than a Person of the Year. The irony is effective. 
Just a year ago, Lech Walesa’s gallant struggle to 
establish basic rights for the workers of Poland 
made him Time's Person of the Year. Is the worth 


kA order. Cee 


R.G.L. Fairweather 
oe 

\ oA 

Sy a 


Inger Hansen 


tn. maedonroll 


Malcolm MacDonell 


Dorothy Richardson 


and dignity of the individual, the testimony of human 
courage, to be replaced by the omnipotent 
machine? E.B. White, the essayist, reminds us that 
(People’s) inventions, directed always Onward and 
upward, have an odd way of leading back to (people 
themselves)’. 


As the year ended, a number of significant amend- 
ments to the Canadian Human Rights Act were 
presented to Members of Parliament, embodying 
many of the recommendations for change and 
reform which had been made by the Commission 
in its 1979 report and repeated with increasing 
urgency in 1980 and 1981. 


We are realists. Not all of our recommendations 
were included in Bill C-141 but we welcome the initi- 
atives of the government and hope that the stages 
necessary to complete the enactment of the Bill will 
occur before the prorogation of the First Session of 
the Thirty-Second Parliament. We are eager to get 
on with our responsibilities — especially our respon- 
sibilities to disabled persons. As to our other recom- 
mendations, not yet taken up — Parliament will 
continue to hear from us. 
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The Mandate 


The Canadian Human Rights Commission combats 
discrimination in the federal arena. 


The Commission administers the Canadian Human 
Rights Act of 1977 which prohibits discrimination on 
nine grounds: race, colour, national or ethnic origin, 
religion, sex, age, marital status, conviction for 
which a pardon has been granted and, in employ- 
ment matters, physical handicap. 


It is empowered to investigate complaints of 
discrimination, to obtain a resolution or settlement 
where discrimination is found and to end 
discriminatory policies and practices by means of 
education and research. 


The Commission’s authority encompasses all areas 
of federal jurisdiction including: federal departments 
and agencies, crown corporations, private com- 
panies which regularly transport goods or people 
across provincial or national borders, chartered 
banks, companies which handle radioactive 
materials, inter-provincial or international pipelines, 
broadcasting companies and telephone companies 
doing business in more than one province. 


Improving the Act 


Amendments to the Canadian Human Rights Act 


Bill C-141, an Act to amend the Canadian Human 
Rights Act and other related Acts, was tabled in the 
House of Commons December 17, 1982, by the 
Minister of Justice. These amendments, which had 
not been passed by the end of 1982, are to further 
protect disabled persons from discrimination and to 
make explicit the protection available to persons 
who have been harassed and pregnant women. 


The bill makes it clear that it is discriminatory to 
harass on the grounds of race, national or ethnic 
origin, colour, religion, age, sex, marital status, fami- 
ly status, disability and conviction for an offence for 
which a pardon has been granted. This amendment 
reflects the Commission’s harassment policy, 
developed during 1982. 


The bill specifies that sex discrimination includes un- 
fair treatment because of pregnancy and child-birth. 
The Commission has already dealt with numerous 
complaints from women who were refused employ- 
ment or services because of their pregnancy. 


The present English version of the Canadian Human 
Rights Act prohibits discrimination on the ground of 
marital status and the French version on the ground 
of situation de famille. The new bill, when passed, 
makes the two versions consistent, prohibiting 
discrimination on the grounds of both marital status 
and family status. 


The proposed amendments give disabled people 
significant new protection. Disability is to be more 
broadly defined to include both mental and physical 
disability and protection is to be extended to access 
to goods, services and accommodations. Persons 
offering services to the public will be required, 
within reason, to make their premises and their 
services accessible to everyone. 


However, the legislation would protect employers 
from unreasonable complaints. For example, a 
refusal to hire someone can be defended if it can be 
shown that the person constitutes a threat to the 
safety of other persons or property, is incapable of 
performing the essential duties of a specific job or 
behaves, or is likely to behave, in an unduly disrup- 
tive manner in the work place. 


Similarly, denial of access to a service may be 
defended if the necessary modifications would 
impose an undue hardship on the supplier of the 
service. 


The bill recognizes that time will be needed to make 
the necessary changes to adapt buildings, trains, 
communication methods and other services. Conse- 
quently, the Commission has been given the authori- 
ty to review and, where appropriate, approve adap- 
tation plans from those responsible for services and 
facilities. Once changes are made in accordance 
with approved plans, no charges of discrimination 
may be laid against items covered by the plan. 


In addition, there will be a transitional period (ending 
April 17, 1985, — the date on which the equality 
rights section of the Charter of Rights comes into 
effect), during which tribunals are limited to recom- 
mending rather than ordering changes to facilities or 
services. 


Issues of Concern 


Each year the Commission uses the annual report to 
alert Parliament to a number of human rights issues 
which have not yet been resolved. 


Some of these issues have been discussed in earlier 
reports and are presented again. Others appear for 
the first time. 


Further Amendments to the Act: 


Sexual Orientation and Political Belief 


The Commission recommends that sexual orien- 
tation and political belief be added to the pro- 
scribed grounds of discrimination under the 
Canadian Human Rights Act. 


The rationale behind this recommendation was 
discussed originally in the Commission's 1979 
report. The Commission continues to believe that 
protection is warranted against unfair treatment on 
these grounds. The Commission’s intention is not to 
see special treatment on these grounds but it does 
advocate recourse if people are arbitrarily denied 
opportunities because of prejudice or bias. 


Mandatory Retirement 


The Commission recommends that sections 9(2) 
and 14(c), sections allowing for mandatory 
retirement, be deleted from the Act. 


The Commission has repeatedly asked Parliament to 
abolish these sections, firmly believing that ability 
and not age should determine the point at which a 
person can be compelled to retire. The principle is 
gaining wide acceptance because it is fair and is 
not causing the chaos that had been predicted. It is 
also being accepted because as the average age in 
Canada increases so does the need to rely upon the 
skills and experience of older workers. 


Protection for Persons Working on Contract 


The Commission recommends that the Canadian 
Human Rights Act be amended to provide that 
discriminatory practices and policies are pro- 
scribed in letting and cancelling contracts for 
services. 


Protection against discrimination in employment is 
presently denied to persons working on contract or 
trying to obtain contracts because contract work 
does not establish an employer-employee relation- 
ship. 


Reasonable Accommodation 


The Commission recommends that provision be 
added to the Canadian Human Rights Act explic- 
itly stating that it is a discriminatory practice in 
matters of employment to refuse to make 
reasonable accommodation for special needs or 
obligations related to a proscribed ground of 
discrimination. 


There are situations where strict equality may cause 
hardship to certain individuals. For example, a per- 
son whose religious obligations require a special 
work schedule will find it impossible to work if all 
employees are required to work exactly the same 
hours and same days. 


Similarly, persons who require some form of adapta- 
tion of a job or some form of assistance because of 
a physical disability will not be able to find a job if 
reasonable accommodation is not made for them. 
Section 10 of the Act prohibits practices and 
policies which have an unfavourable impact related 
to a prohibited ground of discrimination. Refusal to 
take reasonable measures to accommodate 
individuals violates this principle. 


Canadian Human Rights Benefit Regulations 


The Commission recommends that section 11(6) 
of the Canadian Human Rights Act be amended 
so as to eliminate any confusion resulting from 
the definition of “remuneration” in section 11, 
and the Pension and Insurance Regulations 
made under section 18 of the Canadian Human 
Rights Act. 


Section 11 says that for the purpose of equal pay, 
wages mean any form of remuneration, including 
“employer contributions to pension funds or plans, 
long-term disability plans, and all forms of health 
insurance plans.” In 1981, the Canadian Human 
Rights Benefit Regulations were challenged as being 
in conflict with this section. 


The Commission does not consider that this conflict 
exists but believes that any confusion should be 
eliminated. 
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Human Rights Compliance Regulations 


The Commission recommends that support be 
given to consideration by Governor in Council of 
regulations under section 19 of the Canadian 
Human Rights Act. 


In 1982, the Canadian Association of Statutory 
Human Rights Agencies agreed that federal and 
provincial governments should formally discuss the 
uses that could be made of their contract-granting 
power to further equality of opportunity. 


Section 19 gives the Canadian government the 
authority to make regulations requiring organizations 
operating under contracts, grants or licences from 
the Crown to comply with the anti-discrimination 
clauses in sections 5 to 13. Although the 
Commission prepared regulations in 1979, the 
proposal has not been considered by Governor in 
Council. 


National Security 


The Commission recommends that anyone 
denied an employment opportunity for security 
reasons have the right to a hearing. 


The Commission’s past three annual reports have 
discussed the over-use of security clearances as a 
condition for employment in many public service 
positions which do not involve the security of 
Canada or its allies. Such a requirement denies 
opportunities to qualified individuals because of their 
national or ethnic origin, marital status or family 
Status yet it may not meet the test of a bona fide 
occupational requirement. Also people not already in 
the public service have no recourse when denied 
employment for security reasons. 


Unemployment Insurance Act 


The Commission recommends that the 
Unemployment Insurance Act be amended to 
remove discriminatory treatment based on sex, 
marital or family status. 


This recommendation has evolved from a number of 
complaints that the Commission has received over 
the years alleging that the Unemployment Insurance 
Act discriminates on the basis of sex and marital 
status. This legislation requires changes in relation 
to pregnant claimants, adoptive parents, fathers, 
and women who bear children during a strike. 


Indian Act 


The Commission recommends that provisions 
of the Indian Act which discriminate on the 
grounds of sex or marital status be corrected. 


The Chief Commissioner reiterated the 
Commission's long-standing concern with the 
discriminatory provisions of the Indian Act when he 
appeared before the House of Commons Sub- 
committee on Indian Women and the Indian Act in 
September, 1982. 


The most obvious inequity in this act is that Indian 
women, but not Indian men, lose their status if they 
marry non-Indians. Other provisions affect band 
membership, the status of children born to unmar- 
ried parents and other aspects of life in ways which 
make unfair distinctions, either on the basis of sex 
or marital status or both. 


Other Human Rights Issues: 


Rights of Aboriginal Peoples 

Section 37 of the Constitution Act of 1982 
recognizes that Canada’s aboriginal peoples have a 
right to participate in identifying and defining their 
constitutional rights. It is essential that existing pro- 
visions of the Constitution — and new provisions to 
be added after the 1983 conference on aboriginal 
rights — enhance the status of Canada’s aboriginal 
peoples and help them overcome their present 
severe disadvantages. 


Charter of Rights and Freedoms 

The Constitution and its interpretation is a matter of 
major interest to the Commission. Sections 15, 27 
and 28 of the new Charter of Rights and Freedoms 
impact particularly on discrimination. The 
Commission has decided to seek intervenor status 
where appropriate in litigation involving these 
sections. 


The Commission will also make representations 
where the government plans to use the ‘‘not- 
withstanding’ provision of section 33 of the Charter 
in a way that would perpetuate discriminatory 
policies or practices. 


The Commission is not alone in its concern. The 
Canadian Association of Statutory Human Rights 
Agencies (CASHRA) passed a resolution at its 1982 
annual meeting to: 

— serve as a Clearing house of information with 
regard to emerging litigation concerning the 
Charter, especially involving sections 15, 27 and 
28 and, 

— to speak out, where appropriate, against proposed 
invocations of the ‘‘notwithstanding’’ provision of 
section 33 of the Charter. 


Affirmative Action 

Affirmative action is an important but neglected way 
to increase opportunities in the work force for tradi- 
tionally disadvantaged persons. The Canadian 
Human Rights Commission is concerned by the lack 
of progress in this area and strongly urges 
Parliament to support the immediate implementation 
of affirmative action programs. The Commission will 
readily Support such programs. 


To help in the development of fairer hiring practices 
the Commission suggests that employers under 
federal jurisdiction be required to report regularly on 
the make-up of their work force by sex and minority 
status and that federal agencies such as Statistics 
Canada and Employment and Immigration report on 
labour force availability by sex and minority status. 


Discriminatory Provisions in Federal Legislation 
The Commission was forced to dismiss a number of 
complaints in 1982 because the Canadian Human 
Rights Act cannot be used to overturn existing 
federal legislation. In each case a letter was sent to 
the appropriate Minister or senior official urging that 
the offending legislation be amended. 


Specifically, the Commission deemed discriminatory: 


— the Prairie Grain Advance Payments Act because 
it discriminates on the basis of marital status when 
it treats married couples as one individual when 
issuing cash advances. 


— the War Veterans Allowance Act and Civilian War 
Pensions and Allowances Act discriminate on the 
basis of sex by establishing women’s eligibility for 
certain allowances at age 55 and men’s at age 60. 


— the RCMP Regulations discriminate on the grounds 
of age because they stipulate that the lower the 
rank, the lower the age of retirement. 


— Canada’s immigration regulations discriminate on 
the basis of marital status because widows of 
legal marriages are treated differently in some 
instances than widows of common law marriages 
and single mothers. The regulations also discrimi- 
nate on the basis of age by considering depen- 
dents who reach age 21 during immigration proce- 
dures no longer eligible to be admitted to Canada 
as dependent, unless mitigating circumstances 
exist. 


The Commission wrote to the Canada Employment 
and Immigration Commission and in September, 
1982, the immigration regulation clause dealing with 
dependents was changed. Although dependents 
must still be under 21 when they apply for an immi- 
gration visa they are now eligible to receive visas 
until their 23rd birthday, provided that their relatives 
in Canada agree to sign an undertaking of support. 


Since all legislation will have to comply with the 
equality rights section of the Charter of Rights and 
Freedoms by April, 1985, the Commission expects 
that the issues described will be the subject of 
remedial legislation in the meantime. 


Discriminatory Content of Radio and Television 
Programs 

During 1982, as in other years, the Commission 
received reports from people who find offensive 
various programs and commercials on radio and 
television. 


The Commission recommends broadening of the 
sections of the Television and Radio Broadcasting 
Regulations which now only cover abusive comment 
and pictorial representation pertaining to race, 
religion or creed. 


The Commission suggests that section 6(1)(b) of the 
Television Broadcasting Regulations, section 5(1)(b) 
of the Radio (A.M.) Broadcasting Regulations and 
section 6(1)(b) of the Radio (F.M.) Broadcasting 
Regulations be amended to read: 


“No station or network operator shall broadcast 

... any abusive comment (or pictorial representa- 
tion) and, in particular, any abusive comment or pic- 
torial representation based on race, national or 
ethnic origin, colour, religion, sex, age or mental or 
physical disability.” 


Women in Sports 

The Commission believes that Canadians are 
becoming more aware that females often do not 
have access to sports — teams, programs and tour- 
naments — to the extent that do males. Often 
females are blocked from full participation in sports 
by unequal treatment. The Commission urges 
Parliament to take the steps necessary to ensure 
that females have equal opportunities in athletic and 
sports activities. 


Correction 

The 1981 annual report of the Commission mention- 
ed provisions of the Veterans Land Act which pro- 
vided that title to land be returned only to the 
veteran after a loan was repaid and not to the 
spouse of the veteran even if the spouse had made 
an important contribution to the acquisition of the 
property. These provisions were changed before the 
1981 Commission report was published. 


The Commission now formally acknowledges that 
this discriminatory provision of the Veterans Land 
Act is eliminated and regrets the untimeliness of its 
previous comment. 


Processing Complaints 


The Canadian Human Rights Act establishes nine 
grounds of complaints of discrimination. They are 
race, colour, national or ethnic origin, religion, sex, 
age, marital status, conviction for which a pardon 
has been granted, and physical disability (in 
employment). 


Once a complaint is received the Commission must 
first determine whether the complaint falls within its 
jurisdiction, is covered by the Act and happened 
within the preceding year. 


Once this is established and the necessary forms 
are completed by the person complaining, an 
investigator reviews relevant documents and talks to 
the complainant, the alleged discriminating parties 
and any witnesses. 


The investigator then reports the findings to a 
monthly Commission meeting, recommending that 
the members either dismiss the complaint, substan- 
tiate the complaint and appoint a conciliator to 
attempt a settlement, approve any settlement that 
has been proposed during the investigation or 
appoint a tribunal. 


The parties to a complaint may take the conciliator 
into their confidence while discussing a possible set- 
tlement since a conciliator cannot be compelled to 
appear before a tribunal or court. 


The tribunal generally functions as a court, hearing 
testimony from the parties and witnesses. The tri- 
bunal may order a respondent to cease a discrimi- 
natory practice, rehire an employee unfairly dis- 
missed and may order compensation paid for 
damages. (See Tribunals). 


Decisions of tribunals can be appealed to the 
Federal Court. 


Not all matters brought to the Commission proceed 
through this process. Often people approach the 
Commission because they have been unable to get 
help elsewhere and they are frustrated by the 
boundaries of federal-provincial jurisdiction and the 
magnitude of government. 


In such cases the Commission can offer no formal 
assistance but it does try to direct the people to the 
department or agency where redress may lie. 


Consequently the numbers of formal complaints pro- 
cessed are far less than the number of enquiries 
received. 


During the year the Commission received 24,186 
enquiries and 397 complaints. The Commission 
dismissed 213 of the 444* complaints it examined 
while 96 were settled by conciliation and 61 were 
either withdrawn or settled during investigation. 


About one quarter of the complaints cited sex as the 
ground of discrimination and included such issues 
as sexual harassment, equal pay and the desires of 
women to work in jobs traditionally reserved for 
men. 


Physical disability accounted for another 25 per cent 
of the complaints, evidence of the growing need to 
provide special accommodation for people with 
disabilities. 


In total, the Commission closed 370 cases, some of 
which were continued from previous years. The 
balance was referred to conciliators or human rights 
tribunals. 


The following illustrate the type of complaints 
received by the Commission and how they were 
handled. 


*Includes complaints carried over from the previous 
year. 


Some Examples and Solutions 


Race/Colour/National or Ethnic Origin 

Special programs designed to overcome past dis- 
crimination, as permitted under the Canadian 
Human Rights Act, were cited in denying the race 
discrimination complaint of a casual labourer who 
was released from the Eskimo Point plant of 
Northern Canada Power Commission in February, 
1981. 


The labourer complained that while a new position 
was available when his job expired it went to an 
Inuk. The investigation found that the complainant 
was dismissed because the Power Commission had 
created the new job as part of a ‘‘special program’’ 
to provide opportunities for the Inuit. 


* * * * 


A complaint that the RCMP’s height standard effec- 
tively discriminated against Orientals was withdrawn 
after the police downgraded the importance of this 
particular criteria. 


The complaint was lodged by an Oriental who was 
advised that his height and lack of previous 
experience would prevent him from becoming a full 
constable. In its investigation, the Commission found 
that the RCMP had modified its height and weight 
requirements and also invited the candidate to 
reapply. 


When Health and Welfare Canada failed to tell an 
applicant for work in Halifax why he had been 
unsuccessful he complained of racial discrimination, 
assuming he was rejected because he was white, 
male and not French Canadian. 


The Commission found that the candidate had 
scored below the employer's required minimum in 
tests on knowledge, abilities and personal suitability 
and he was not hired for these reasons. The head of 
the department's human resources division has 
since taken steps to make sure such information 
gets out more quickly to unsuccessful candidates. 


Marital Status 

A Northwest Territories woman won money and an 
apology from the N.W.T. Public Works Department 
after she successfully complained of discrimination 
based on marital status when her application for a 
promotion was rejected because her husband was 
already employed by the department. 


Public Works had refused to promote the woman 

on the grounds that her duties, which would have 
included maintenance of personnel, pay and over- 
time records, could create a conflict of interest. The 
Commission’s investigation found that no con- 

flict existed and that the potential for conflict 

was minimal since neither the wife nor husband 
supervised the other. 


The settlement included payment of $474.75 for the 
difference in pay levels between the two jobs for 
four months and $1,500 in damages. In addition, the 
government’s personnel managers all received a 
detailed statement covering the Northwest 
Territories’ policy on hiring relatives. 


* * * * 


The Chief Commissioner has asked the government 
to amend the Prairie Grain Advance Payments Act 

because it discriminates against farm shareholders 
who are married to one another. 


The request was made after a married couple from 
Kathryn, Alberta, applied to the Canadian Wheat 
Board for a $30,000 advance on grain stored on 
their farm. Both gave independent personal 
guarantees for repayment, but the board would 
advance only $15,000 — the limit for one share- 
holder. The woman complained that she and her 
husband were discriminated against on the basis of 
marital status. 


The Commission agreed but was forced to dismiss 
the complaint because the practice was written into 
a law which only Parliament can change. The 
Commission asks that the law be amended to treat 
as an individual each person who is willing and able 
to assume responsibility for credit. 


Sex 

More than 200 federal registered nursing assistants 
(RNAs) — most of them women — shared $280,000 
in back pay and $150,000 in annual increases 
because they won a Sex discrimination complaint. 


The action, initiated by two RNAs at Winnipeg’s 
Deer Lodge Hospital, maintained that RNAs have 
considerably more vocational training and greater 
responsibility for patient safety than do nursing 
orderlies and that they should be paid more. 


The two occupations are part of the Hospital 
Services (HS) group and all positions within the 
group are classified by a common evaluation plan 
which assesses each job’s skill, effort, responsibility 
and working conditions. Each of these factors is 
broken down into sub factors, two of which are 
Specific Vocational Training and Responsibility for 
the Safety of Others. 


The Commission’s investigation found that RNAs 
must complete a formal training period averaging 

39 weeks before beginning their duties. Nursing 
orderlies, the majority of whom are men, take a two- 
week course followed by an unspecified period of 
on-the-job training. Under the evaluation plan the 
two groups had the same number of points for train- 
ing. Investigation also revealed that there was little if 
any difference in the two groups’ responsibility for 
patient safety. 


Treasury Board agreed that the difference in 
occupational training warranted an increased 
evaluation for RNAs. 


* * * * 


The same job titles did not mean positions of equal 
value and it was not, therefore, discriminatory if the 
compensation of one position was greater than the 
other. So found the Commission after investigating a 
complaint by a woman who had argued that her 
position as executive secretary to an agency of the 
Government of the Northwest Territories was equal 
to that of men with the same titles in two other 
agencies. 


The Commission investigation assessed the respon- 
sibilities and authority of each position and deter- 
mined that the other agencies’ positions required 
the incumbent to have more experience and educa- 


tion, a higher level of authority and to perform more 
analytical work. The Commission found that the 
complainant’s position was properly graded and that 
the difference in compensation was not based on 
Sex. 


The failure of a Canada Employment Centre 
counsellor to refer a woman to a plant nursery 
employer requesting a man for heavy lifting brought 
about a successful sex discrimination complaint in 
B.C. 


The woman complained because the counsellor did 
not test her ability to do the job. The counsellor held 
that it was the responsibility of the employment cen- 
tre to refer only those candidates best able to fill the 
employer's needs. 


Conciliation led to a one-day human rights seminar 
for the centre’s staff, job monitoring to ensure no 
discrimination by the staff and $2,000 compensation 
for the complainant. 


* * * * 


The Canadian Human Rights Act requires that com- 
plainants exhaust other avenues of appeal before 
filing a complaint with the Commission. However, 
this does not mean that the Commission will not 
accept a complaint before other procedures have 
been completed. 


Such was the case when a female correctional 
officer charged sexual discrimination when she was 
released by the Correctional Service of Canada after 
failing a revolver test at the end of her 12-week pro- 
bation period. The woman complained to the 
Commission because the men were allowed up to a 
year to pass the same test. She also filed a 
grievance with her union, the Public Service Alliance 
of Canada. 


As a result of the grievance the Correctional Service 
determined that an arm injury may have contributed 
to her failing the revolver test and reinstated her, 
with back pay, for further training. However, by also 
filing her complaint with the Commission she had 
ensured herself of not missing the Commission’s 
one-year deadline should her grievance have failed. 


* * * * 
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A complaint of sexual discrimination against 
Transport Canada was withdrawn after the woman 
who complained was hired for a northern voyage of 
the icebreaker d’/berville. 


The complaint was made when the applicant placed 
third in a 1981 competition for sailors but wasn’t 
hired ahead of the fourth place candidate. 


She alleged that the employer told her that she was 
passed over because she was still on officer training 
and that there was no other female sailor with 
whom she could share a cabin. 


The complaint was subsequently withdrawn when 
the complainant was included on a voyage of the 
d'Iberville, sharing a cabin with a waitress. The 
Commission did not determine whether Transport 
Canada had in fact discriminated. 


* * * * 


Two companies working in the offshore oil industry 
took steps to ensure application of their equal 
opportunity hiring policies after it was proven that 
each had cited sex in refusing to employ women. 


One woman complained when she was informed 
that the company didn’t allow ‘‘liquor, drugs or 
women’ on its offshore drilling rigs. The second 
woman complained because a receptionist told her 
that the company did not employ women for off- 
shore work. 


Investigations found that both companies did, 
indeed, have records of employing women offshore 
but that sex had been cited in turning away the two 
applicants. 


Following the investigations both companies cir- 
culated their equal opportunity employment policies 
to their employees. They also agreed to state in 
their hiring advertisements that they are equal 
opportunity employers. 


Age 

eer the Commission believes that ability and 
not age should be the criterion for retirement, it was 
forced to dismiss the complaint of an RCMP staff 
sergeant who opposed the force’s policy of different 
retirement ages for different ranks. 


The dismissal was based on section 14 (b)(ii) of the 
Canadian Human Rights Act which permits man- 
datory retirement if the age is set out in laws or 
regulations made by the Governor in Council — in 
this case the Royal Canadian Mounted Police 
Regulations. 


The RCMP mandatory retirement regulations affect 
constables and corporals at age 56; sergeants at 
57; staff sergeants at 58; officers at 60; deputy 
commissioners at 61 and commissioners at 62. 


* * * * 


A tribunal will be appointed to determine whether 
age 35 is too old for a new driver to begin operating 
intercity buses. 


The Commission decided to appoint an independent 
tribunal after a 37-year-old driver applicant com- 
plained that he was blocked from employment by 
Greyhound Bus Lines’ age policy. The company 
hires only those new drivers between the ages of 24 
and 35. Greyhound maintains that new drivers get 
the least favourable schedules and must be young 
enough to cope with the extra stress of these 
routes. 


A similar complaint was dismissed against another 
carrier, Voyageur Colonial, in 1980, when a tribunal 
upheld the company’s 40-year-age limit on new 
drivers. The Commission is now asking if the 
Greyhound policy is discriminatory because its limit 
is only 35 years of age. 


Religion 

Two Sikhs and a Hindu Brahmin who complained of 
religious discrimination because they could not 
always get vegetarian diets while incarcerated at 
Collins Bay Penitentiary succeeded in bringing about 
a change in the policy of the Canadian Correctional 
Service. 


The trio charged that they had not consistently 
received a balanced vegetarian diet. 


The Commission substantiated the complaint and 
sent the case to conciliation. As a result, the 
Correctional Service directed that hot, well-balanced 
and varied diets be provided to meet the religious 
needs of all inmates. Previously only Jews were 
entitled to special diets on the basis of religion. 


* * * * 


Complaints of religious discrimination by two 
members of the World Wide Church of God were 
dismissed by the Commission which found it 
unreasonable for other workers to shoulder an addi- 
tional burden so that employers could schedule 
work around the church’s Sabbath (Saturday). 


One of the complaints, against Transport Canada, 
was by a new employee and the second by a 
special RCMP constable. 


Transport Canada argued that weekend work was 
obvious from the duties set out in the position 
description that the complainant had seen before 
accepting the job. 


The RCMP constable, whose work station was a 
federal airport, had been doing Saturday shifts 
before joining the Church of God. The RCMP held 
that this was necessary to provide service at the 
airport 24 hours a day, year round. 


Physical Handicap 

A job candidate who was refused employment as a 
coach cleaner with Canadian National Railways Co. 
(CNR) received cash and the promise of a job offer 
after a Canadian Human Rights Commission investi- 
gation found that he was quite capable of doing 
heavy work. 


CNR had refused to hire the applicant because of 
his curvature of the spine, although he had previous- 
ly been employed in physically demanding jobs. 
Three medical specialists agreed that the spinal 
condition would not affect the candidate's ability to 
work and that the condition would not worsen. 


The settlement approved by the Commission includ- 
ed $15,400 in lost wages and the promise of a job 
offer the next time CNR is hiring coach cleaners. 


* * * * 


A complaint of discrimination by physical handicap 
against Bell Canada was dismissed when it was 
found that the complainant could not carry out the 
essential functions of the position and the company 
had made reasonable efforts to fit her into work not 
affected by her disability. 


The complaint was launched by a telephone 
operator whose voice could not stand up to either 
normal or reduced periods of oral work, even after 
surgery and therapy. 


The Commission’s bona fide occupational require- 
ments guidelines require employers to make reason- 
able efforts to accommodate people with physical 
disabilities provided they can perform the job’s 
essential tasks. The Commission found that although 
she could not be an operator, Bell had encouraged 
her to accept clerical work. She declined the offer. 


* * * * 


A Canadian National Railways employee was 
reinstated to full duty after he complained to the 
Commission that he was being discriminated against 
because of a 1971 stroke. 


After the employee suffered his attack CNR limited 
his duties so that he could not drive company 
vehicles. This prevented him from earning overtime. 
The restriction was continued after a 1972 medical 
examination. A further examination in connection 
with his 1981 complaint to the Commission showed 
that the possibility of recurrence of the stroke was 
unlikely and CNR lifted the restriction. 


* * * * 


Two women who believed that their career oppor- 
tunities were limited because their hearing was 
impaired brought about a change in the Canada 
Post policy which prevented them from operating 
both ends of a Toshiba cancelling machine. 


The two women had been denied the opportunity of 
operating the machine at an end equipped with an 
audible (as opposed to visual) jamming signal. They 
complained to the Commission that they could see if 
the machine jammed. 


Before the Commission opened an investigation, 
Canada Post changed its position and allowed 
operators with hearing defects to run the audible 
warning system end of the machine. 


Actions and Outcomes 
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Tribunals 

The Commission may at any stage during the com- 
plaint process appoint a tribunal which operates 
independently of the Commission. Tribunals are 
made up of one or three panel members who are 
selected from a list established by the Governor in 
Council. 


Tribunals hear evidence from the complainants, who 
are usually represented by Commission counsel, 
from respondents and witnesses. Tribunal orders 
may be registered with the Federal Court and legal 
penalties invoked for failure to comply. 


Decisions of one-person tribunals may be appealed 
either to a review tribunal or directly to the Federal 
Court. Decisions of three-person tribunals may be 
appealed to the Federal Court. 


The following are the cases decided or heard by 
tribunals in 1982. 


Agnew vs. Department of National Defence (DND) 
Douglas Agnew’s complaint that DND discriminated 
against him when it declared him unfit for military 
service because of a back condition was dropped 
when DND agreed to change its policy on ankylos- 
ing spondylitis (a back condition) and paid Agnew 
$500 in compensation. 


DND’s new policy states that: ‘‘An applicant affect- 
ed by spondylitis will not be automatically rejected 
as unfit for military service. Each applicant affected 
by spondylitis shall be tested in order to determine 
that person's individual merits.” 


As part of the settlement, DND agreed to consider 
Agnew's application for enrollment. Agnew must 
successfully complete the training required by the 
department for all new recruits. 


Foucault vs. Canadian National Railways (CNR) 
Philip Foucault's complaint that Canadian National 
Railways (CNR) discriminated against him on the 
basis of physical handicap was dismissed when a 
tribunal found that in the position he sought, 
Foucault ‘‘presented a definite and serious danger 
to his fellow employees and himself.” 


Foucault’s employment as a bridgeman, who builds 
and repairs structures on rail lines, was subject to 
medical approval from CNR headquarters because 
he had experienced back surgery eight years earlier 


to remove part of a spinal disc (discotomy). When 
the approval was denied, Foucault was released and 
filed a complaint of discrimination. 


The tribunal heard that the work of bridgemen is 
hazardous, physically demanding and frequently 
requires them to help lift and move heavy equipment 
and materials. Statistics indicate that the risk of 
back injury in CNR’s bridges and structures section 
is significantly greater than elsewhere in the system. 


A Commission-appointed specialist found that while 
Foucault had made a remarkable recovery from 
surgery he could still only do moderate to heavy 
labour. The tribunal ruled that CNR had proved 

that refusing to hire bridgemen who have had 
discotomies is a bona fide occupational requirement 
and therefore not a discriminatory practice under 
the Act. 


Ward vs. CN Express 

CN Express unintentionally discriminated against 
Michael Ward when it refused him employment as a 
warehouseman because he had no fingers or thumb 
on his right hand, according to a tribunal which 
ordered the company to pay Ward $1,446 in lost 
wages, $2,000 for special compensation and offer 
him a summer job should such a position become 
available. 


CN Express had refused to employ Ward because of 
a policy that warehousemen must possess a ‘“‘func- 
tional hand’’, with at least a thumb and one finger, 
to properly handle packages and equipment. 


Ward's previous experience included unloading 
trucks, hauling freight and operating hydraulic lifting 
equipment. Former employers testified that they 
were Satisfied with his work and that his disability 
was not a factor in his work performance. 


The tribunal ruled that CN’s policy did not consider 
the “‘exceptional individual such as Michael Ward”’. 


However, the tribunal said it was quite clear that CN 
Express did not intend to discriminate against Ward 
and that the company ‘“‘has many handicapped 
employees, and is making a real effort to accom- 
modate handicapped people’’. 


MacGillivray vs. Hume’s Transport Ltd. 

The refusal of Hume’s Transport Ltd. to pay Sherry 
MacGillivray’s Ontario Health Insurance Plan (OHIP) 
premiums was sex discrimination, according to a 
tribunal which ordered the company to reimburse 
her $280 for premiums she had paid and $250 in 
damages. 


MacGillivray had complained to the Commission that 
her employer regularly paid male employees’ OHIP 
premiums but refused to pay hers. Hume’s maintain- 
ed that payment of premiums was negotiated when 
employees were hired. MacGillivray had asked that 
her premiums be paid but was told it was her 
husband's job to pay OHIP premiums. 


The tribunal ruled that pension and insurance plans 
of federal jurisdiction employers are covered by the 
Commission. Employers’ contributions are consid- 
ered part of the compensation package and are 
subject to the Act’s equal pay provisions. 


Anderson vs. Transport Canada 

The Atlantic Pilotage Authority was ordered to pay 
$500 in compensation to Captain James Anderson 
by a tribunal that ruled that the company had 
discriminated against him on the basis of physical 
handicap because of a heart attack he had suffered 
seven years earlier. 


The company’s medical records showed that 
Anderson was ‘‘mentally and physically fit for the 
duties of the position of launchmaster, with limita- 
tions’’. Launchmasters ferry pilots from shore to 
vessels entering harbour. Anderson had been 
employed as a relief launchmaster but was dismiss- 
ed when he switched to full-time work. 


The Atlantic Pilotage Authority told the tribunal that 
Anderson was dismissed because he failed to pass 
the medical examination and for grounding a launch 
at Herring Cove in Halifax. 


“If the Authority found him suitable to be a relief 
launchmaster on the basis of his expertise and skill, 
it seems incongruous that he is not ‘fit’ to be a full- 
time employee,”’ the tribunal argued. 


The Canadian Human Rights Commission vs. 
Canadian Pacific Airlines (CP Air) 

The tribunal reserved its decision on a complaint 
brought by the Commission that CP Air discriminates 
by giving preference to the children of employees 


when hiring for summer jobs. CP Air had applied to 
the Federal Court and the Federal Court of Appeal 
for a writ of prohibition, maintaining that the tribunal 
had no jurisdiction to hear the case. Both applica- 
tions were denied. 


Action Travail des Femmes vs. Canadian 
National Railways (CNR) 

Twenty-three days of hearings have been held into a 
complaint by a Montreal women’s group that CNR’s 
employment policies effectively prevent women from 
being hired for non-traditional jobs and that the com- 
pany should be ordered to establish an affirmative 
action program. Hearings are scheduled to continue 
in 1983. 


The group, Action Travail des Femmes, launched 
the complaint in 1979. Seven individual cases have 
since been resolved through conciliation, and CNR 
has offered all complainants jobs and compensated 
some for lost wages. 


Brideau vs. Air Canada 

Air Canada’s refusal to compensate Valere Brideau 
for loss of self-respect when it denied him employ- 
ment because of suspected air bubbles in his lungs 
prompted the Commission to send the complaint to 
a tribunal, which subsequently reserved its decision. 


Brideau, was refused employment with the airline 
because of the suspected lung condition. 


Bigelow vs. Air Canada 

Air Canada agreed to pay Kevin Bigelow $2,000 in 
damages and adopt a new colour vision standard for 
ramp attendants after the complainant successfully 
argued before a tribunal that the airline’s vision 
standards were discriminatory on the basis of 
physical handicap. Air Canada had refused Bigelow 
employment on the grounds that ramp attendants 
need accurate colour vision to recognize colour- 
coded baggage tags and must work near, or 
operate, machines and vehicles equipped with 
coloured warning lights. 


During the investigation, Bigelow passed extensive 
practical and clinical colour vision tests which 
revealed that the minor defect did not prevent him 
from identifying or distinguishing colours. 


Air Canada’s new vision standard requires appli- 
cants for ramp attendants positions to distinguish 
red, green, blue and white. 
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Air Canada vs. Carson et al 

Air Canada has launched two separate appeals of a 
tribunal decision that the airline discriminated on the 
basis of age by refusing to hire as pilots-in-training 
six people over 27 years of age. 


The airline has appealed the decision to a review 
tribunal under section 42.1 of the Canadian Human 
Rights Act and filed an application for judicial review 
under section 28 of the Federal Court Act. The 
Commission maintains that Air Canada must 
proceed with one appeal and abandon the other. 


Robichaud vs. Brennan/Treasury Board 

Bonnie Robichaud's appeal of a tribunal ruling that 
she had not been sexually harassed by her foreman 
at Canadian Forces Base North Bay went toa 
review tribunal in November where the decision was 
reserved until 1983. 


Robichaud'’s original complaint of sexual harassment 
was dismissed by a tribunal. When the Commission 
decided against appealing the decision, Robichaud, 
a Civilian cleaner, launched her own appeal. 


Marcotte vs. Rio Algom 

Rio Algom’s policy of subsidizing housing for 
selected groups of employees at Elliot Lake isa 
“legitimate business necessity’’ and not discrimina- 
tory, according to a tribunal which investigated the 
complaint of clerk typist Denise Marcotte. The deci- 
sion has been appealed by the Commission. Typists, 
clerk typists, switchboard operators, clerks, key- 
punch operators, secretaries, data entry leaders and 
surface and mill labourers, along with employees 
already living within a 40 mile radius of Elliot Lake, 
are all ineligible for the company’s 1,850 housing 
units. With the exception of the labourers, the 
exempted workers are overwhelmingly female. 


The company told the hearings that it offered sub- 
sidized housing to attract skilled workers from out- 
side the community and that most workers in the 
excluded categories were hired from within the com- 
munity. According to the tribunal, the practice 
appeared ‘‘reasonable and fair on the face of it as it 
provides employees with a clear statement relative 
to the employer’s housing policy’. The tribunal deci- 
sion did not address the fact that warehousemen 
are entitled to subsidized housing, even though they 
are an unskilled trade and hired locally. 


Claveau and Labelle vs. Air Canada 

The Commission is awaiting a tribunal decision on a 
complaint of discrimination on the basis of physical 
handicap by two airline pilots who were denied 
employment with Air Canada because of back condi- 
tions. The complainants, Quebec Air pilot Denis 
Claveau and Clément Labelle, applied for jobs with 
Air Canada but were refused employment when 
medical examinations revealed spondylosis and 
possible spondylolisthesis. Transport Canada does 
not refuse a pilot’s licence because of spondylosis. 


Tribunal hearings were delayed as Air Canada sug- 
gested an acceptable settlement. However, the 
airline did not follow through on the settlement and 
hearings were held in May and July, 1982. 


Schaepsmeyer, Dukovitch vs. Wardair Canada 
1975 Ltd. 

Complaints of discrimination on the basis of physical 
handicap by two Wardair flight attendants, suspend- 
ed by the airline for wearing eyeglasses on duty, 
were dealt with in 1982. Wardair’s policy at the 
time, but since changed, allowed visual correction 
by contact lenses only. 


A settlement was negotiated in Senka Dukovitch’'s 
complaint. Angie Schaepsmeyer’s case was heard 
by a tribunal in October and the decision was 
reserved. 


Chery! Bear vs. Tobique Band Council 

The Commission's right to investigate a complaint 
that housing on the Tobique Band Indian reserve in 
New Brunswick is allocated preferentially to men 
was Challenged by the band’s chief. The chief cited 
section 63(2) of the Canadian Human Rights Act, 
which states that ‘‘nothing in this Act affects any 
provisions of the Indian Act or any provisions made 
under or pursuant to that Act.”’ 


The Commission's bid through the New Brunswick 
Court of Queen’s Bench for an interpretation of 
section 63(2) and a ruling that it had a right to inves- 
tigate Cheryl Bear’s complaint was dropped when 
the judge indicated that a tribunal should make the 
initial determination of jurisdiction. Without an inves- 
tigation the Commission had no evidence to present 
to a tribunal nor could it refer the case to the 
Federal Court of Appeal since the court had indicat- 
ed it required all the facts of a case before deciding 
questions of law. 
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The respondent has now agreed to allow the 
Commission's investigator to have access to exist- 
ing Council meeting records. This will enable the 
Commission to either dispose of the case or refer it 
to a tribunal. 


Prior vs. Canadian National Railways (CNR) 

A review tribunal has reserved its decision on 
Canadian National Railways’ appeal of the first suc- 
cessful challenge to mandatory retirement at the 
federal level. A tribunal had ordered CNR to re-hire 
cargo checker Harry Prior with full seniority and 
back pay after he had been retired at age 65. 


The Canadian Human Rights Act bans age discrimi- 
nation in federal jurisdiction but permits mandatory 
retirement at the “normal” retirement age for 
employees in similar positions. The Commission's 
investigation found that while most cargo checkers 
in Canadian ports had to retire at 65, nearly 40 per 
cent could work past age 65. 


The tribunal held that CNR had not proved its policy 
was not discriminatory. 


Kotyk and Allary vs. Canada Employment and 
Immigration Commission 

Tribunal hearings were held and written arguments 
will be Submitted as a result of two women’s com- 
plaints of. sexual harassment by their supervisor 

at the Canada Employment and Immigration 
Commission. 


The tribunal denied a motion by the supervisor's 
lawyer that the proceedings be dismissed because 
his client had not been given notice by the 
Commission or the tribunal. 


Law vs. Canadian National Railways (CNR) 

A tribunal will determine whether Canadian National 
Railways (CNR) must compensate Harry Law of 
Winnipeg for refusing to accept his application for a 
labourer’s job because of his epilepsy. 


Law's application was rejected when a CNR doctor 
told him he could not work around moving equip- 
ment or operate vehicles because he was on 
medication. The complainant argued that because of 
the medical restrictions, he had lost his opportunity 
to write pre-employment tests. When CNR removed 
the restrictions from Law’s file and gave him the 
two tests, he did not score high enough to be hired. 


Shaffer vs. Department of Veterans Affairs 

A tribunal will investigate a nursing aide’s complaint 
that a nursing orderly at the Department of Veterans 
Affairs’ Rideau Veterans Home in Ottawa called her 
a ‘nigger’ and assaulted her. Emilda Shaffer com- 
plained that a nursing orderly called her a ‘‘nigger’’ 
after she removed Spanish onions from several 
plates because she felt patients could not digest 
them and that on the following day he slapped her 
after she had referred a phone call to him from his 
wife. 


The department agreed to send her a letter of 
apology, publicize a racial harassment policy inter- 
nally and have Commission staff give an information 
session on federal human rights legislation but 
would not agree to pay damages. 


McCreary vs. Greyhound Bus Lines Limited 
Frank McCreary’s complaint that Greyhound Bus 
Lines’ policy of hiring bus drivers only between the 
ages of 24 and 35 is age discrimination will be 
investigated by a tribunal. 


The details are reported under age complaints. 


Dutton vs. Canada Employment and Immigration 
Commission 

Florence Dutton’s complaint that a co-worker’s 
remarks and actions constituted sexual harassment 
and discrimination on the basis of sex was settled 
prior to going before a tribunal. 


Federal Court 


Trimmer vs. the Canadian Human Rights 
Commission 

The Commission asked the Federal Court of Appeal 
to determine whether it had jurisdiction to investi- 
gate a complaint of racial discrimination against a 
foreign airline that sells tickets in Canada but has no 
landing rights in the country. 


The question arose following the Commission’s 
dismissal for lack of evidence of a complaint of 
racial discrimination against Air India by Douglas 
Trimmer, formerly the company’s area sales 
manager in Toronto. Trimmer had asked the Federal 
Court to review the dismissal but the court sent the 
case back to the Commission for further investiga- 
tion of the jurisdictional facts. 
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The Commission decided that it did have jurisdiction 
and dismissed the complaint on its merits. 


Bain vs. Air Canada 

The court overturned a tribunal's ruling that it had 
no authority to make an order affecting a respond- 
ent regulated by another government agency. At the 
same time the court rejected Nancy Bain’s 
complaint that Air Canada’s family fare discounts 
represented marital status discrimination. 


A Commission-appointed tribunal had originally 
substantiated Bain’s complaint but declared that it 
had no authority to order Air Canada to change its 
practices because fares are regulated by the 
Canadian Transport Commission under the 
Aeronautics Act. 


The Commission was concerned that this decision 
seriously eroded its jurisdiction and applied for a 
Federal Court review. Air Canada separately filed 
for review of the finding that substantiated the 
complaint. 


The court ruled that since the family fare plan was 
also available to single persons who ‘‘live together 
more or less permanently’, constituting a de facto 
family, and that married people not travelling with 
their spouse could not use the plan, there was no 
discrimination. 


Professional Institute of the Public Service 
(PIPS) vs. the Canadian Human Rights 
Commission 

An application to the court by the Professional 
Institute of the Public Service (PIPS) to set aside a 
Commission decision rejecting an equal pay com- 
plaint by National Research Council librarians was 
dismissed and leave to appeal to the Supreme Court 
of Canada was denied. 


In an earlier and separate action, the Commission 
had found that public service librarians employed by 
Treasury Board qualified for pay equal to historical 
researchers. The settlement provided pay adjust- 
ments plus retroactive back pay. 


PIPS subsequently complained to the CHRC on 
behalf of NRC’s librarians and the agency agreed 
to upgrade its salaries to match those paid by the 
Treasury Board. However, NRC refused to match 
Treasury Board's back pay award. 


The Commission found that it could not compare the 
NRC librarians with those employed by Treasury 
Board since the NRC is a separate employer. As 
well, NRC does not employ historical researchers 
with which to compare its librarians. 


In making its decision, the court rejected PIPS'’ 
argument that NRC was not a separate employer 
within the federal public service. 


Cooligan et al vs. British American Bank Note 
Company Ltd. 

The Commission has appealed a 1980 tribunal deci- 
sion that it could not investigate a complaint against 
the British American Bank Note Company because 
the company is not under federal jurisdiction. 


The complainants, female employees who inspect 
the steel engraving plates used to print paper cur- 
rency, alleged that they are paid less than male 
co-workers who perform work of equal value. 


The Federal Court is expected to deal with this 
matter early in 1983. 


Tellier-Cohen vs. National Capital Commission 
Lorraine Tellier-Cohen, of Montreal, has appealed to 
the court a review tribunal decision denying her the 
use of sick leave credits during childbirth and 
convalescence. 


Tellier-Cohen, formerly a town planner with the 
National Capital Commission, complained that 
Treasury Board’s policy of refusing to allow preg- 
nant women to use accumulated paid sick leave or 
vacation credits during unpaid maternity leave 
discriminated on the basis of sex. 


The original tribunal substantiated her complaint and 
ordered the respondent (Treasury Board) to pay 
$1,912.21 in back pay and $2,000 as special com- 
pensation. Treasury Board asked for a review 
tribunal. 


The review tribunal agreed that treating pregnant 
women differently was sex discrimination but ruled 
that pregnancy is not an illness and therefore 
Tellier-Cohen was not entitled to her sick leave dur- 
ing maternity leave. The annual vacation leave had 
already been paid and therefore no order was made 
on this issue. 


The tribunal found that the discrimination had in 
effect removed Tellier-Cohen’s option of taking paid 
leave. The review tribunal characterized the 
employer's attitude as ‘‘bordering on contempt’ for 
the complainant's rights, although the clauses 
requiring pregnant employees to take unpaid mater- 
nity leave and forbidding taking paid leave during a 
period of unpaid leave were part of the collective 
agreement. The review tribunal observed that ‘‘the 
employer should not hide behind a collective agree- 
ment to get around the Canadian Human Rights 
Act.” 
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Radulesco vs. the Canadian Human Rights 
Commission 

The Federal Court of Appeal dismissed Jeanne 
Radulesco’s appeal of the Commission's decision 
that her complaints of discrimination against 
National Museums of Canada and the Canadian 
Intergovernmental Conference Secretariat on 

the basis of age and national origin were 
unsubstantiated. 


Canadian National Railways (CNR) vs. 

K.S. Bhinder and the Canadian Human Rights 
Commission 

The Federal Court reserved its decision on an 
appeal of a tribunal ruling that Canadian National 
Railways (CNR) discriminated against Karnaial S. 
Bhinder on the basis of religion when it ordered him 
to wear a hard hat in its Toronto yards. 


Mr. Bhinder is a member of the Sikh religion, which 
requires men to wear a turban with no other head 
covering. 


The tribunal ordered CNR to reinstate the complain- 
ant with no loss of seniority and to pay him $14,500 
in lost wages. CNR appealed to the Federal Court of 
Appeal which heard arguments at a hearing in late 
1982. The Attorney General of Canada intervened 
on behalf of the Minister of Labour, supporting 
Canadian National’s position. 


Sumbal vs. Canadian National Railways (CNR) 

A hearing into a complaint of religious discrimination 
in employment by Pavittar Singh Sumbal, a Sikh, has 
been adjourned to await the final disposition of CNR 
vs. Bhinder. (see above) 


Stevenson vs. the Canadian Human Rights 
Commission and Air Canada 

The Commission’s dismissal of Ross Stevenson’s 
complaint that he was discriminated against on the 
basis of age when Air Canada retired him at age 60 
has been appealed to the Federal Court by the 
former airline pilot. 


Under section 14(c) of the Canadian Human Rights 
Act, it is not discrimination to terminate someone's 
employment ‘‘because that individual has reached 
the normal age of retirement for employees working 
in positions similar to that of the individual.’’ The 
Commission determined that a clear majority of 
Canadian airline pilots are retired at age 60 and 
dismissed Stevenson’s complaint. 


A date for the appeal hearing has not been set. 


The Commission has expressed frustration with sec- 
tion 14(c) of the Act and in each annual report to 
Parliament it recommends the deletion of 14(c). 


VIA Rail Canada Inc. vs. Foreman, Butterill, 
Wolfman and the Canadian Human Rights 
Commission 

Three persons discriminated against by VIA Rail 
Canada on the basis of physical disability negotiated 
cash settlements after the court upheld the ruling of 
a review tribunal. 


The settlement, for Marilyn Butterill, David Foreman 
and Cyril Wolfman, included back pay, special 
compensation and interest. 


The three complainants had failed VIA Rail’s vision 
tests and had been refused employment in the com- 
pany’s dining cars. A tribunal ruled that VIA had not 
shown that the vision standards were necessary for 
the jobs but did not order compensation. A subse- 
quent independent review tribunal ordered com- 
pensation, but did not determine the amount. VIA 
appealed this decision to the Federal Court of 
Appeal which confirmed the review tribunal's deci- 
sion to award compensation, but allowed VIA to 
introduce new evidence. The parties settled follow- 
ing the court’s decision. 


Canadian Human Rights Commission and 

the Canadian Transport Commission 

The Commission has received numerous complaints 
of discrimination on the basis of physical handi- 
cap because of General Order 0-9, a regulation of 
the Canadian Transport Commission (CTC) that 
prescribes visual and aural standards for rail- 

road employees working on running trains. The 
CTC has agreed to a hearing under the National 
Transportation Act to determine whether the stand- 
ards are bona fide occupational requirements. The 
Commission has studied the revised 0-9 regulations 
and advised the CTC of its concerns. 
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Amending the Canadian 
Human Rights Benefit 
Regulations 


These regulations relate to group health and pension 
programs and were amended on August 18, 1982. 


The Regulations provide that it is not discriminatory 
for an employer of fewer than 25 people to require 
an employee to pass a medical examination in order 
to qualify for the group's medical health insurance 
plan. The 1982 amendment to paragraph 3(c) 
requires the employer to pay any employee unable 
to pass such medical examinations compensation 
equal to the contribution the employer makes on 
behalf of those employees accepted into the plan. 


Section 4 was amended to allow an employer to 
require an employee to pass a medical examination 
before agreeing to change the terms of benefits 
available to that employee under the company’s 
pension plan. This change is consistent with other 
provisions of the Regulations where the acceptance 
of changing options is subject to similar 
requirements. 


Paragraphs 5(f) and 8(d) were amended to confirm 
that employers may pay different premiums for 
employees of different ages and marital status and 
for those employees to receive different benefits 
according to the appropriate provincial health 
insurance plan. 


For example, it is not discriminatory for an employer 
to pay a higher premium for an employee with 
dependents — nor to require that employees share 
the higher cost. Nor is it discriminatory for an 
employer not to have to pay any premium once 
employees reach the age of 65 and thus qualify for 
benefits without paying premiums. 


Copies of detailed explanations of these 
amendments are available from the Commission. 
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Bona Fide Occupational 
Guidelines $1/82-3 


These guidelines were published in the Canada 
Gazette on January 13, 1982. They set out the 
Commission's interpretation of the term ‘‘bona fide 
occupational requirement” in subsection 14(a) of the 
Canadian Human Rights Act, under which employers 
can refuse an employment opportunity. 


The guidelines embody three central ideas — 
essential tasks, individual ability and reasonable 
accommodation. 


Employers may base job requirements only on. 

the job’s essential tasks, must assess applicants 
individually rather than refusing to consider entire 
categories of people, and — where possible — be 
prepared to accommodate people who may require 
modified work schedules or an exchange of some 
non-essential duties with other employees. 


Employers can cite undue hardship, whether related 
to financial cost or business inconvenience, to 
argue that accommodation would be unreasonable. 
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Branch Reports 
Complaints and Compliance 


Complaints that are lodged under the Canadian 
Human Rights Act are received by the Complaints 
and Compliance Branch. This branch investigates 
and tries to settle these complaints through conci- 
liation. It also helps to prevent discrimination by pro- 
viding technical advisory services to employers and 
unions wanting to ensure that their organization's 
systems and practices comply with the Act. 


The branch tightened up procedures and criteria 
for receiving complaints in 1982 with the result that 
the number of new complaints lodged with the 
Commission declined from 479 in 1981 to 397 in 
1982. The number of enquiries increased slightly to 
24,186 in 1982 from 23,200 the previous year. 


The stricter approach requires that complainants 
examine whether they have ‘‘reasonable grounds for 
believing’ discrimination took place before they file 
the complaint. Experience has shown that often by 
discussing matters in detail with Commission staff a 
potential complainant realizes that while a situation 
may be unpleasant or unfair, it is not something 
which is ‘‘discriminatory’’ as described by the Act. 
This action was taken because a statistical analysis 
showed that in the Commission’s first three years 
almost 66 per cent of the formal complaints were 
unfounded but they had necessitated costly 
investigations. 


Under the new system, the branch can more effi- 
ciently handle all complaints, settling many without 
the need of expensive quasi-judicial proceedings. 
The success of the new mechanisms was also 
reflected in the drop from 66 per cent to 54 per cent 
during the year of the number of cases dismissed 
after investigation. 


Complaints, Investigations and 

Conciliation Section 

The Complaints, Investigation and Conciliation 
Section, Headquarters Region (Ottawa), receives 
and investigates complaints lodged in its own 
geographic region in the same way as do other 
regional offices. The section also coordinates nation- 
wide investigations and handles complaints initiated 
by the Commission anywhere in Canada. Its respon- 
sibilities involve special research projects which 
improve the effectiveness and efficiency of com- 
plaint procedures. 


In 1982, the Ottawa office received 6,093 enquiries. 
Formal investigations were required as a result of 
75 of the enquiries and 35 were settled by 
conciliation. 


Systemic Discrimination and 

Equal Pay Sections 

The Systemic Discrimination and Equal Pay Sections 
make sure that experts are available to provide 
technical advice to the Commission and to those 
agencies covered by the Act that wish to take 
preventive action. 


These two sections are similar in that they express 
the Complaints and Compliance Branch philosophy 
of improving the Commission's efficiency by dealing 
with systemic discrimination (the by-product of 
policies or programs set up for other purposes, but 
which restrict some people’s opportunities). 


The Systemic Discrimination Section people are 
skilled in systems that deal with hiring, training and 
promotions. They are also specialists in interpreta- 
tion of the Act as it covers systemic discrimination, 
special programs and physical handicaps. 


During 1982, these specialists provided consulting 
services to many agencies requesting advice on 
development of special programs; evaluation of 
medical standards for hiring; revision of clauses in 
collective agreements; revision of policies on loans 
and credit; issuance and/or revision of various 
personnel management policies or practices. 


This section also helped the Commission deal with 
complaints of systemic discrimination and physical 
handicaps by analysing the technical data gathered 
during investigation, taking into account sections 10 
and 15 of the Act, administrative criteria on physical 
handicaps and special programs and guidelines on 
bona fide occupational requirements. 


The Equal Pay Section comprises specialists in 
systems for job evaluation, classification and com- 
pensation systems. These specialists are also 
responsible for interpretation of section 11 of the 
Act, dealing with equal pay for work of equal value. 
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Two major complaints were settled in 1982. The first 
involved more than 3,000 people, $17 million in 
back pay and a total annual salary increase of 

$12 million. The other settlement benefitted some 
200 people, involved more than $280,000 in back 
pay and an approximate total annual salary increase 
of $150,000. Eight complaints were dismissed 
because they did not fall within the Commission's 
jurisdiction or the investigation showed that the jobs 
compared were not of equal value. 


Several equal pay investigations were not completed 
during the year because, as with the Systemic 
Discrimination Section, the Equal Pay group’s 
resources and specialized personnel are limited. 


While several settlements were achieved, the 
Commission remains convinced that collective 
bargaining offers a logical way to eliminate 
discriminatory wage practices. Unfortunately, there 
has been no noticeable serious desire by a majority 
of unions or employers to use collective agreements 
to establish the principle of equal pay for work of 
equal value. 


The Commission will continue its interventions to 
ensure respect for the provisions of the Act. 
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Information, Education and 
Cooperation 


The Canadian Human Rights Act requires that the 
Commission develop and undertake information pro- 
grams to help the public understand the Act and 
recognize the need to insure equal opportunity for 
every individual. 


It is through such information programs that 
the Commission's Information, Education and 
Cooperation Branch works to help prevent 
discrimination. 


The Commission believes that discrimination can be 
prevented most effectively through: 


— dissemination of information on the prin- 
ciples of equality; 

— education programs tailored to the needs of 
the various institutions; 

— close collaboration with all the parties 
involved. 


The responsibilities of the Commission encompass 
700 organizations and 100 employee associations 
under federal jurisdiction. In addition, the branch 
has on-going discussions with associations repre- 
senting disabled persons and women, and with 
minority group organizations concerned with equal 
opportunity of employment or of access to services. 


The branch’s approach to this demanding task is by 
means of cooperation. For example, in collaboration 
with employee associations, the branch designed a 
five-unit course on human rights to be presented by 
association representatives. Similar training pro- 
grams will be developed for employers. The branch 
is developing methods for training employer trainers 
and employee association instructors to deliver 
human rights courses. 


The branch also distributes information through its 
publications. Development of new publications and 
the reprinting of existing ones were postponed dur- 
ing 1982 until the text can reflect the Act amend- 
ments now under consideration. However, some 
450,000 printed information pieces were distributed 
during the year, including press releases and 
summaries of Commission decisions. 


The branch's principal activities are more fully 
detailed in the three following section reports. 


Information Services 


The Information Services unit concentrated its 1982 
activities on improving communications within the 
Commission, to the media and interested publics. 
This was complicated by the suspension of the bi- 
monthly Newsletter which fell victim to spiralling 
postage, material and handling costs. The division 
used the Summary of Decisions, a selection of 
cases from those reviewed at monthly Commission 
meetings, to help keep the Commission’s publics 
informed. 


The unit began a major review of its publications in 
anticipation of the government's promised amena- 
ments to the Canadian Human Rights Act and 

the imminent proclamation of the Freedom of 
Information and Privacy Act. 


The Commission began a pilot project to help 
regional directors establish communications with 
local media and raise the Commission's profile in 
the regions. This followed a 1981 survey of Quebec 
media personnel. 


The unit produced and placed advertising for 
regional staff meetings in Charlottetown, 
Cornerbrook, Edmundston, Fort Frances, Kenora, 
St. John’s, Thunder Bay and Yarmouth. Advertising 
and public relations support was also provided for 
full Commission meetings, presentations of briefs 
and public meetings in Winnipeg/Brandon and 
Halifax. d 


Information Services responded to about 250 
enquiries per month as people sought information 
on the Commission's role in accepting complaints 
under the Charter of Rights. 


The unit prepared 35 press releases, 11 of which 
summarized decisions of independent tribunals 
appointed under the Canadian Human Rights Act. 
Eight Summary of Decisions were published, and 
the division responded to requests for more than 
450,000 publications and 2,274 information kits. 


Cooperation Section 


Unions 

A weeklong course covering human rights issues 
ranging from equal pay for work of equal value to 
affirmative action was developed in 1982 by the 
Cooperation Section (Unions & Groups) and the 
Canadian Labour Congress (CLC). 
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The course, ‘‘Human Rights and Trade Unions”’, 
reflects the increased efforts of the section to work 
cooperatively with unions on human rights issues. 
During the year, particular emphasis was placed on 
acquainting unions with ways of preventing discrimi- 
nation in the workplace and the community through 
education, policy development, collective bargaining 
and legal procedures. 


The division also developed educational materials 
and delivered seminars and courses on human 
rights. These courses covered a theoretical and 
historical overview of human rights, the nature of 
discrimination, human rights legislation, equal pay 
for work of equal value, harassment, affirmative 
action and practical strategies to promote human 
rights. 


In cooperation with the CLC, labour instructors are 
being trained by the section to provide human rights 
training and to integrate human rights content into 
union education programming. 


Several unions, with memberships ranging from 
20,000 to 175,000, were given assistance with the 
development and delivery of human rights educa- 
tional programs specific to their needs. For 
example: 


— a major public sector union developed a 
special weekend human rights course for 
use across Canada; 

— a private sector union was provided with 
specialized training seminars on equal pay 
for work of equal value; 

— several unions in the transportation industry 
received training on human rights legisla- 
tion, systemic discrimination, affirmative 
action and how to deal with harassment in 
the workplace. 


The section provided assistance to the Ontario 
Federation of Labour (OFL) in its ‘‘Campaign to 
Combat Racism’’. The OFL and various minority and 
community groups were assisted with the planning, 
delivery and evaluation of one-day racism seminars 
held in Ontario communities. 


Community Groups 

The section provided speakers upon request during 
1982 and continues to make available human rights 
information to community groups. 


The Commission received valuable briefs from 
division-coordinated outreach meetings held in 
Halifax and Winnipeg. These meetings were geared 


to improve the dialogue between the Commission 
and community groups, unions and employers. 


Employer Cooperation 


The job of the Employer Cooperation Section is to 
encourage and help employers eliminate all employ- 
ment related discrimination. Much was accomplish- 
ed toward this end in 1982 as private and public 
sector employers alike realize that the letter and 
spirit of the Canadian Human Rights Act are 
compatible with effective staff management. 


A major activity was the evaluation of existing 
employment practices and programs and the 
development of clear policies on human rights in 
employment. 


Human rights training for managers and supervisors 
was featured in the educational programs of many 
employers, including VIA Rail, Canada Post and 
Transport Canada. 


The section participated in on-going Public Service 
Commission and Treasury Board human rights train- 
ing programs and provided training materials and 
advice to all employers. 


Series of seminars and consultations, often ona 
nationwide basis, were held for such employers as 
the Canadian Coast Guard, the Department of 
Veterans Affairs (DVA) and the CBC Ontario Region. 
Full and half-day seminars were organized for 
employers across Canada, including Northern 
Canada Power Commission, Canada Steamship 
Lines and various departments of the federal 
government. 


The growing concern over sexual harassment 
became even more evident during 1982. As a result, 
employers sought help in developing policies and 
awareness programs to help managers handle the 
problem. Employers asking for this help included 
DVA, Consumer and Corporate Affairs, Transport 
Canada, Environment Canada and the Public 
Archives. 


The Employer Cooperation Section increased its 
emphasis on follow-up work, presenting awareness 
and education programs where complaints had been 
lodged. The educational aspects of this section will 
increase as the Commission endeavours to make 
prevention the most effective solution to 
discrimination. 
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Regional Reports 


Atlantic Region 

Offshore employment opportunities for women 
improved in 1982 as the Atlantic regional office, the 
Newfoundland Human Rights Commission and 
employers cooperated to begin opening offshore 
petroleum exploration and production operations to 
female workers. 


As well, a special study was conducted on the 
employment of women in underground mining and 
other non-traditional occupations. 


As part of an effort to decentralize the regional 
office's activities, workshops and public meetings 
were held in St. John’s and Cornerbrook, 
Newfoundland; Digby and Yarmouth, Nova Scotia; 
Edmundston, New Brunswick; and Charlottetown, 
Prince Edward Island. 


Results of cases submitted for decision in 1982 


*Retaliation for having lodged a complaint 


In total, the Atlantic office conducted or participated 
in 70 workshops, seminars and conferences. The 
Commission's May meeting was held in Halifax and 
included a public meeting at which Commission 
members received briefs on a variety of issues. 


Atlantic region staff participated in the annual con- 
ference of the International Association of Official 
Human Rights Agencies in Halifax in July. The office 
also sponsored an open house and reception for 
more than 70 organizations, marking the 

34th anniversary of the Universal Declaration of 
Human Rights on December 10, 1982. 


The regional office responded to some 2,250 
enquiries during 1982, up approximately 12 per cent 
from the previous year. Sixty complaints were 
investigated and referred to the Commission. 
Several other cases were resolved informally. 


Distribution of complaints by grounds in 1982 


Physical 
Handicap 


26% 


Colour/Race/ 
National or 
Ethnic Origin 


28% 


Marital Status 
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Quebec Region 

Establishing effective contacts with the media, 
government departments, private sector companies 
and various community groups and employee asso- 
ciations was a major priority of the Quebec regional 
office in 1982 and to that end, two major communi- 
cation and education programs were launched. 


mee 


Region 


Results of cases submitted for decision by year (including percentage of total) 


Breakdown of enquiries by regions and selected subjects for 1982 


The Quebec regional office investigated 65 com- 
plaints and submitted 56 reports to the Commission 
for rulings during the year. In total, 3,486 enquiries 
were processed by the office. 


ics 


* This table breaks out only those subjects which the Commission monitored during the year. 
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Ontario Region 

The railway industry in Toronto and Hamilton was 
the focus for human rights educational programs in 
1982. Regional office and headquarters staff 
presented three seminars for railway trade unions in 
the Ontario regional office's outreach program. The 
program will reach other industries in 1983. 


The regional staff responded to requests for presen- 
tations on rights and obligations guaranteed under 
the Canadian Human Rights Act and for participa- 
tion in seminars and conferences on human rights 
issues. 


Conciliation results by grounds and years 
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Human rights concerns of native people were 
addressed at meetings held throughout the year. As 
well, a staff member provided consultation on 
racism and human rights to the Toronto Board of 
Education. 


Fifty-five complaints were filed with the Ontario 
regional office in 1982. The office submitted 
65 reports to the Commission for review. 


The office, located in Toronto, responded to 
approximately 5,500 enquiries during the year. 


Physical handicap 
complaints accepted by type and year 


Type of 

Physical decade 
| 24 | 
| 48 | 
| 30 | 
eae 
cs 
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*Sight impairments include defective colour vision and the need to 
wear corrective lenses. The sight impairment total includes complaints 
against the Canadian Transport Commission’s visual acuity standard 
for railway employees in the running trades. 

**The Commission now considers obesity a disability only when it 
results from a physical disorder. Pre-1981 statistics include all weight 
complaints. 
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Prairie Region 

The media’s role in community race relations was a 
matter of concern in the Prairie region in 1982 and 
was discussed at a seminar held in Winnipeg by the 
Commission’s Prairie regional office. Represen- 
tatives of the media and major ethnic community 
groups attended the seminar. An informal commit- 
tee, set up to further study the subject, includes 
representatives of the Canadian Human Rights 
Commission, the Manitoba Human Rights 
Commission, the Manitoba Association of Rights and 
Liberties and the Winnipeg Mayor’s Race Relations 
Committee. 


A tour of Northwestern Ontario was undertaken 
jointly with the Ontario Human Rights Commission 
as part of the Commission's mandate to cooperate 
with its provincial counterparts. Public seminars 


were held in Thunder Bay, Kenora and Fort Frances. 


(The Prairie regional office is responsible for 
Northwestern Ontario, as well as Manitoba and 
Saskatchewan.) 


Region 


ne EE eee 


Staff were a resource for a series of seminars on 
sexual harassment presented to public servants in 
the region by the Public Service Commission of 
Canada. The concerns of French-speaking residents 
of the Prairie region were discussed at meetings 
with francophone groups in Winnipeg and Thunder 
Bay. Commission members attended public 
meetings in Brandon and Winnipeg for various com- 
munity groups to present briefs on a wide range of 
human rights issues. 


In total, regional staff attended or participated in 
105 conferences, seminars and workshops on 
human rights issues during the year. 


The Prairie regional office handled 2,278 enquiries 
in 1982 and accepted 54 complaints. Fifty-one 
cases were submitted to the Commission. 


51 fae 
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* Retaliation for having lodged a complaint 
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Alberta & Northwest Territories Region 
Significant contacts were made with federal 
employer and union representatives and local com- 
munity groups in 1982 as the Alberta and Northwest 
Territories regional office completed its first full year 
of operation. 


Enquiries from the Northwest Territories increased 
dramatically as a result of the meetings, workshops 
and media interviews with a variety of groups and 
agencies during a week-long tour of the southern 
Northwest Territories. The tour was conducted in 
cooperation with the Fair Practices Department of 
the Northwest Territories. 


The office also worked closely with the Alberta 
Human Rights Commission. Effective community 


contacts developed from participation in an 
outreach program organized by the Alberta 
Commission in November. Eight other workshops 
and meetings were held with the provincial body. 


A two-day human rights workshop for federal per- 
sonnel managers was held in cooperation with Grant 
MacEwan College. As well, many community groups 
in southern Alberta were canvassed regarding 
participation in the April, 1983, Commission meeting. 


A total of 2,136 enquiries were processed by the 
regional office in 1982, 39 complaints were investi- 
gated and 42 were submitted to the Commission. 
Several cases were resolved informally by staff and 
51 new cases were accepted and are under 
investigation. 


Closed cases by respondents and results 
(Includes complaints by employees and users ca SEeNea2) 


Respondents 


Government of Canada ; 


— Departments 


-— Commissions, boards and 
agencies 


— Crown Corporations 
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— Buslines 

— Shipping and ferry lines 
— Trucking 

— Courier companies 

— Other transportation 


Unions and employee associations 
Grain and feed companies 


The nuclear industry (mining, 
processing, sales and regulation) 


"Sports organizations 
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Western Region 

Francophones on Vancouver Island and in the 
Okanagan Valley were made more aware of the 
presence of the Commission in 1982, thanks to the 
Vancouver office’s special efforts to inform French- 
speaking residents of the purpose, scope and 
mandate of the Commission. 


In another outreach program, community-based 
information counsellors and para-legal workers of 
the Legal Services Society of British Columbia were 
trained as ‘‘intermediaries’’, helping citizens refer 
human rights complaints to the regional office. 


Sexual harassment in the workplace emerged as a 
major concern in the region in 1982. The topic was 


Complaints accepted by provinces by grounds 


Total— 1982 | 81 


* Retaliation for having lodged a complaint 


the focus of Commission staff addresses to super- 
visors and managers of federal government district 
offices. Staff also participated in the continuing 
education program of a local school board. 


The regional director and several staff members 
travelled to the Yukon during the year to participate 
in local seminars and conferences covering the 
Commission's mandate. 


In total, 2,662 enquiries were processed by the 
Vancouver office in 1982. The office dealt with 
67 complaints, and submitted 46 for Commission 
deliberation. 


Commission officers conducted or attended 
96 workshops during the year. 
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Research and Special Studies 


The Research and Special Studies Branch analyses 
policy issues to support the decision-making process 
of the Commission and consolidates Commission 
policy once a position has been decided upon. The 
branch obtains and analyses statistics and other 
data related to complaints and to human rights 
issues and conducts a limited research program on 
Canadian human rights questions. 


During 1982 the branch was involved in the analysis 
of data obtained from two 1981 surveys. 


The first survey, an examination of Canadian atti- 
tudes to and knowledge of human rights issues, 
found substantial support for protection against 
discrimination based on such grounds as disability, 
age, sex and race. There is less support for protec- 
tion on the grounds of sexual orientation and 
political belief. Degrees of support varied between 
men and women, older and younger respondents 
and by levels of education and household incomes. 


The second survey, dealing with unwanted sexual 
attention and sexual harassment, found that people 
do distinguish between unwanted sexual attention 
and sexual harassment when it is directed at them. 


Questions on attitudes and ideas about sexual 
harassment revealed that respondents clearly reject 
unacceptable forms of sexual expression in the 
workplace. Responses were more ambiguous to 
questions about the responsibility for coping with 
sexual advances or the causes of sexual 
harassment. 


Results of this survey were being prepared for 
publication at the end of 1982. 
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Administration 


General 

Systems and procedures are effectively operating to 
provide administrative support services to the 
Commission operations and to tribunals established 
by the Canadian Human Rights Commission. 


Personnel 
Staff strength is at the authorized ceiling level of 
127 person years. 


Finance 

The following is a statement of expenditures by 
financial component for the Canadian Human Rights 
Commission for the period January 1, 1982, to 
December 31, 1982. 


Salaries and Wages $3,759,708 
Other Personnel Costs $ 600,724 
Transportation and Communications $ 578,607 
Information O AeTe! 
Professional and Special Services Sy SAL G28 
Rentals $ 62,699 
Purchase, Repair and Upkeep $ 50,208 
Utilities, Materials and Supplies $ 263,192 
Construction and Acquisition of 

Machinery and Equipment scr 
All Other Expenditures $ 6,904 
Total Expenditures $5,946,246 


Statement of expenditures by cost centre for the 
period January 1, 1982, to December 31, 1982. 


Office of the Chief Commissioner hh Sishee 
Privacy Commissioner $ 109,095 
Privacy Complaints Investigation $ 267,473 
Secretary General $ 430,779 
Information, Education and Cooperation $ 698,853 
Complaints and Compliance See Ovaiioll 
Research and Special Studies $ 238,491 
Administration, Personnel and Finance $1,186,314 
Regions $1,273,216 
Employee Benefit Plan $ 600,724 
Total $5,946,246 
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Organization Chart 


Chief 
Commissioner 
Deputy Chief 

Commissioner 


Privacy 
Commissioner 


Commission 
Members 


Legal Division 


Secretary 
General 


Regional Offices 


Atlantic Prairie 
Quebec Alberta & NWT 
Ontario Western 


Administration, Complaints 
Personnel and and Compliance 


Information, 
Education and 
Cooperation 

Branch 


Research and 
Special Studies 


Finance Branch Branch Branch 
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Appendix 2 


List of personnel 


Pauline Beaufort 

John Bell 

Claude Bernier 

Gary Blake 

Monique Bonneville 
Chantal Boulet 

Lorraine Bourdon 
Sherene Brookwell 
Claire Bruneau-Robitaille 
Catherine Burr 


Georges Carrier 
Michel Charette 
Yolande Chartrand 
Alwyn Child 

Ikwo Chujor 
Jean Clayton 
George Cook 
Marcel Cote 
Beverly Craven Fien 
Denise Cyr 
Sharon Cyr 


Pat Davey 

Julien Delisle 
Geraldine Demierre 
Ann Desjardins 
Diane Désormeaux 
Nelly Djahanbin 
Marcel Donio 
Kathryn Doyle 
André Dumaine 
Peggy Dumais 
Lise Dumont 
Angela Duncan 
Debbie Dunlop 
Donna Duvall 
Janice Dwyer 


Flo Eady 


Diane Fecteau 
Anne-Marie Faubert 
Joan Fromme 
Marjorie Fulton 


Claire Gagne 
Diane Gallinger 
Roberta Gilmour 
Laurent Godin 
Lyse Gregory 


Ann Hall 
George Hamelin 
Inger Hansen 
Pat Heyliger 
George Ho Lem 
Flemming Holm 
Albert Hopkins 
David Hosking 
Dallas Howe 
Sandy Howell 
Martha Hynna 


Sally Jackson 

Don Johns 

Brenda Johnson 
Rachelle Joly-Grondin 
Grace Jordan 

Russell Juriansz 


Lesley Kulhanian 


Paul Lamont 
Danielle Larose 
Rebecca Leano 
Anne-Marie Legault 
Gina Legault 
Victor Leginsky 
Leigh Woh-Peng 
Paul Leroux 
Kathleen Lewis 


Louise MacAulay 


Francine McDonald 
Danny Mcintyre 
Hugh McKervill 


Pamela Madsen 
Rachelle Malboeuf 
Genevieve Maloney 
Doug Martin 

Ajit Mehat 

Michele Méranger 
Paul Mercier 
Shelagh M’Gonigle 


Gerry Neary 
Reginald Newkirk 
Helen Nolan 


Warren O'Connor 
Bonnie O’Grady 
Maryka Omatsu 


Marian Palmer 

Tom Patch 

Gilles Pepin 

Michel Pitre 

Josée Plamondon 
Linda Poirier 
Jean-Pierre Pouliot 
Dora Preito 

Michel Proulx 


Peggy Ridding 
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encl. 


“Every individual should have an equal opportunity with 
other individuals to make for himself or herself the life 
that he or she is able and wishes to have, consistent with 
his or her duties and obligations as a member of society, 
without being hindered in or prevented from doing so by 
discriminatory practices based on race, national or ethnic 
origin, colour, religion, age, sex, marital status, family 
status, disability or conviction for an offence for which 

a pardon has been granted.”’ 


From Section 2 
Canadian Human Rights Act 
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Preface 


For the Canadian Human Rights Commis- 
sion, the highlight of 1983 must be the pro- 
clamation on July 1 of legislation which 
substantially amends the Canadian Human 
Rights Act. It is no exaggeration to claim 
that these amendments anticipate the 
coming into force of the equality rights 
section (15) of the Charter of Rights and 
Freedoms on April 17, 1985. The amend- 
ments increase the protection offered to 
people with disabilities, extend proscrip- 
tions against certain sex-related discrimina- 
tory practices and specify that it is a dis- 
criminatory practice to harass an individual 
on a prohibited ground of discrimination. 


The fact that the amendments were sup- 
ported unanimously by Parliament is most 
reassuring to members of the Commission 
and staff whose experience and acquired 
expertise have prepared us for these new 
responsibilities. We welcome our new 
duties, especially those which will lead to 
greater equality for disabled persons. For 
Our part we must guard against becoming a 
self-fulfilling paper mill and continue our 
role as educators and advocates of the 
principles of equality of opportunity. 


On December 10, 1983, the world marked 
the 35th Anniversary of the Universal 
Declaration of Human Rights. While this 
anniversary is a significant landmark in the 
calendar of hope of humanity, two billion 
people in 62 countries are not free and 
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44 per cent of the world’s population 
cannot observe Human Rights Day. 


Free elections in Argentina repudiated a 
military regime that had become a powerful 
symbol of contempt for human rights and 
replaced it by a government that, first and 
foremost, stands for respect for human 
rights. Another event which has implica- 
tions that transcend the national borders of 
states was the awarding of the Nobel Prize 
for Peace to Lech Walesa who represents 
the struggle of Solidarity for workers’ rights 
in Poland. 


In Canada, the Constitutional Conferences 
on Aboriginal Rights are part of the long 
march to settle historic aboriginal claims 
and grievances. Open-mindedness and fair- 
ness are among the attributes which will 
be needed by all Canadians if the goal is to 
be achieved. The Commission hopes that 
during the process, urgent needs of native 
people for shelter, jobs and medical care 
are not submerged by these larger historic- 
al issues. In particular, the MicMac people 
of Conne River, Newfoundland, are an 
example of aboriginal peoples becoming 
victimized because federal/provincial sensi- 
bilities stand in the way of a solution toa 
current problem. While the MicMac people 
of Conne River suffer, both levels of 
government are discredited by the stand-off. 


The Commission eagerly looks forward to 


1984 with its responsibilities enhanced by 
an expanded mandate. 
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The Commission and its Mandate 


The Canadian Human Rights Commission 
combats discrimination in the federal 
arena. 


The Commission administers the Canadian 
Human Rights Act which prohibits discrim- 
ination on 10 grounds: race, colour, 
national or ethnic origin, religion, age, sex, 
marital status, family status, disability or 
conviction for which a pardon has been 
granted. 


It is empowered to investigate complaints 
of discrimination, to obtain a resolution or 
settlement where discrimination is found 
and to end discriminatory policies and 
practices by means of education and 
research. 


The Commission’s authority encompasses 
all areas of federal jurisdiction including: 
federal departments and agencies, Crown 
corporations, private companies which 
regularly transport goods or people across 
provincial or national borders, chartered 
banks, companies which handle radioactive 
materials, inter-provincial or international 
pipelines, broadcasting companies and 
telephone companies doing business in 
more than one province. 


1983 saw a number of changes to the 
composition of the Commission. 


Inger Hansen, who combined her respon- 
sibilities as Privacy Commissioner under 
Part IV of the Canadian Human Rights Act 
with membership on the Commission was 
appointed Information Commissioner. With 
the coming into force on July 1, 1983, of 
the Privacy Act, Part IV of the Canadian 
Human Rights Act was repealed and the 
position of Privacy Commissioner 
independent of the Canadian Human 
Rights Commission was created. 


Walter Tarnopolsky, a part-time member of 
the Commission since its creation, resigned 
upon his appointment to the Court of 
Appeal of Ontario. The term of Louise Martin 
Q.C. of Montreal ended. The Commission 


‘would like to convey its thanks to these 


members, who made a significant contribu- 
tion to the work of the Commission. 


Part-time members Yude Henteleff Q.C. of 
Winnipeg, Manitoba, and Malcolm MacDonell 
of Antigonish, Nova Scotia, were reappointed 
for three-year terms. In addition, the 
Commission welcomed the appointments 
by the Governor in Council of four new 
part-time members — Sheila O’Brien of 
Calgary, Alberta, George Imai of Toronto, 
Ontario, Ramona Quenneville of Windsor, 
Ontario, and Juanita Westmoreland-Traoré 
of Montreal, Quebec. These appointments 
provide a full complement of members as 
allowed for under the Act. 


A Retrospective 


The 1983 Annual Report marks the Com- 
mission’s sixth year of administering the 
Canadian Human Rights Act. 


During this time, requests, submissions 
and specific recommendations for action 
have been presented to Parliament. Some 
of these recommendations have been acted 
upon; others continue to be of concern to 
the Commission. 


There are no new recommendations in this 
year’s annual report. Rather, it reviews the 
Commission’s progress, focusing on the 
major substantive and technical changes 
incorporated into the Act in 1983; recom- 
mendations not yet acted upon; changes 
suggested for other federal legislation and 
issues of concern affecting human rights. 


Improving the Act 


Substantive Amendments 


Amendments to the Canadian Human 
Rights Act, brought about by the proclama- 
tion on July 1, 1983, of an Act to Amend 
the Canadian Human Rights Act 

(S.C. 1980-81-82-83, c.143), featured changes 
sought by the Canadian Human Rights 
Commission since its inception. But not all 
the changes the Commission hoped for 
were incorporated, and it will continue to 
press for further amendments to improve 
the rights of individuals. The recommenda- 
tions which were included covered protec- 
tion for those with a physical or mental 
disability, an expanded definition of sex 
discrimination and specific employer re- 
sponsibility for discrimination by its 
employees. 


Here follow the recommendations that 
were included in various annual reports of 
the Canadian Human Rights Commission 
and have been included in the 
amendments. 


The annual reports of 1979, 1980 and 1981 
recommended: 


that physical handicap be made a pro- 
scribed ground of discrimination for all 
discriminatory practices listed in the 
Canadian Human Rights Act, and not 
just for discriminatory employment 
practices. 


Parliament implemented this recommenda- 
tion. Previously, physically disabled individ- 
uals were protected against discrimination 
in employment but not in the provision of 
goods and services. 


The annual reports of 1979, 1980 and 1981 
recommended: 


that section 41(4) of the Canadian 
Human Rights Act be amended so that 
tribunal orders can be made regarding 
physical access to facilities or premi- 
ses by handicapped persons, and that 
the amended section include a qualifi- 


cation that the changes ordered 
should not impose undue hardship on 
those responsible for providing the 
changes. 


The amended Act gives businesses until 
April 17, 1985, to identify their obligations 
under this section and determine how they 
will meet such obligations. During this 
transitional period, tribunals may recom- 
mend changes relating to accommodating 
disabled persons; after that, tribunals will 
have the power to make enforceable 
orders. 


The 1979, 1980 and 1981 annual reports 


recommended: 


that mental illness be added to the 
proscribed grounds of discrimination 
under the Canadian Human Rights Act 
and that mental handicap (retardation) 
be added to the proscribed grounds of 
discrimination. 


The amendment responding to these 
recommendations guarantees protection 
from discrimination for persons with any 
previous or existing mental disability. 


The 1979, 1980 and 1981 annual reports 
recommended: 


that previous history of dependence on 
alcohol and other drugs be added to the 
proscribed grounds of discrimination 
under the Act. 


In the amendments, Parliament took this 
recommendation a step further by protect- 
ing persons with a previous or existing 
dependence on alcohol or drugs. 


The 1979, 1980 and 1981 annual reports 
recommended: 


that for greater clarity, a definition of 
“sex” be added to section 20 of the 
Canadian Human Rights Act specifying 
that discriminatory practices based on 
pregnancy or childbirth, or on sexual 


harassment, be included in the prohibi- 
tion of discriminatory practices based 
on sex. 


As a result, the amended Act prohibits not 
only sexual harassment but harassment on 
any of the prohibited grounds of discrim- 
ination. It also clarifies that “sex” includes 
discrimination on the basis of pregnancy or 
childbirth. 


The 1979, 1980 and 1981 annual reports 
recommended: 


that provision be made permitting spe- 
cial or preferential arrangements for 
leave to permit parents to care fora 
child. 


Adoption of this recommendation means it 
is not discriminatory for employers to pro- 
vide special leave or benefits to employees 
of either sex in connection with child care 
and to female employees in connection 
with pregnancy or childbirth. 


The 1980 and 1981 annual reports 
recommended: 


that section 14(e) of the Canadian 
Human Rights Act be amended to 
allow guidelines that identify the cir- 
cumstances in which a distinction 
made on the basis of marital status/ 
situation de famille, other than in 
employment, does not constitute 
discrimination. 


This recommendation was adopted by Par- 
llament and both marital status and family 
status were listed as prohibited grounds of 
discrimination in the English and French 
versions. Previously, marital status was 
used in the English version and ‘“‘situation 
de famille’ in the French. Indeed, Parlia- 
ment went further than the recommenda- 
tion, opening the door to CHRC guidelines 
On any ground. 


The 1981 annual report recommended: 


that a new section be added to the 
Canadian Human Rights Act to the 
effect that any employer or provider of 
goods, services, facilities or accommo- 
dation to the public is responsible for 
the discriminatory practices of his or 
her employees committed by them in 
the course of their employment. 


Although the Commission believes the Act 
implied that employers were liable, the 
amendments expressly incorporate the 
principle of vicarious liability. 


Technical Amendments 


The amendments brought important tech- 
nical changes to the Canadian Human 
Rights Act. 


These changes were required to clarify 
various aspects related to the operation of 
the Act; to avoid problems arising from 
details which are implied in the Act but not 
explicitly stated; and to eliminate differ- 
ences between the French and English 
versions. 


Not all of the technical changes recom- 
mended by the Commission in the five 
years that it has been making recommenda- 
tions were included in the amendments. 
The two charts shown here thus distin- 
guish between those changes adopted and 
those outstanding. 


Technical Changes to the Canadian Human Rights Act Incorporated in 1983 Amendments 


Section of the 
Canadian Human 
Rights Act 


9(1) and 9(2) 


10 


14(a) 


20 


37(1) 


39 


44(2) and 44(3) 


Date Rationale for Change 

Recommendation 

Made 

1980 to clarify that every person receiving the 


benefits of a collective agreement can bring a 
complaint against his or her union. 


1980 to clarify in the English version of the Act that 
employer associations are covered by this 
section. 

1980 It was requested that “‘bona fide” be used 


instead of ‘‘normales” in French version. Bill 
C-141 uses “justifiées”’. 


1980 There were problems with definition of disabil- 
ity. New definition of disability in Bill C-141. 


1980 There was a discrepancy in meaning of French 
and English text ‘‘settled in the course of inves- 
tigation by an investigator,” clarified by 
amending French version. 


1980 to specify that the Commission has the author- 
ity to appoint a chairman of a tribunal when- 
ever a tribunal consists of more than one 
member. 


1979 The Act was amended to conform with access 
to information legislation. 


Outstanding Recommendations for Technical Changes to Canadian Human Rights Act 


Section of 
Canadian Human 
Rights Act 


11(6) 


12 


i 


22 


32 


38 


47 


Dates Purpose of Recommendation 
Recommendation 

Made 

1979 to eliminate the confusion resulting from the 
1980 definition of “remuneration” in section 11 and 
1981 the provisions of the Canadian Human Rights 


Benefit Regulations made under section 18 of 
the Canadian Human Rights Act. 


1980 French equivalent of ‘other’ representation is 
still omitted. 
1980 This section provides for contractors to be 


required to obey the proscriptions of discrimina- 
tion described in sections 5 to 13. The Commis- 
sion considers that sections 5 to 15 would be a 
more appropriate formulation affording contrac- 
tors the protection of section 14 and thus ena- 

bling contractors to carry out special programs. 


1980 to change marginal note to ‘‘ordinances”’ to 
conform with body of text in French version. 


1980 Section 32 provides that any individual or group 
can bring a complaint. It is not clear that this 
covers unions as an entity. An amendment is 
requested to ensure that a union may bring a 
complaint on behalf of some or all of its 


members. 
1979 It was recommended that section 38 of the 
1980 Canadian Human Rights Act be amended to 


authorize government departments to make pay- 
ment as provided for by settlements approved 
by the Canadian Human Rights Commission. 
The French version was amended to improve 
the wording. The substance was not changed. 


1979 to have the Commission report to Parliament 

1980 through the speakers of the Houses of Parlia- 

1981 ment and to have the President of the Privy 
Council designated as the Minister responsible 
for parts |, Il and IIl of the Act. This change is 


no longer being requested. 


Substantive Amendments Still 
Outstanding 


The Commission intends to continue to 
press for action on those recommendations 
which were made over the past five years 
and not included in the amendments. 


Here follows an update of these issues. 
Mandatory Retirement 


Mandatory retirement has been an issue of 
concern to the Commission since 1979. 
While age is a proscribed ground of dis- 
crimination in the Canadian Human Rights 
Act, sections 9(2) and 14(c) make it non- 
discriminatory to exclude individuals from 
membership in an employee organization 
and to impose mandatory retirement on the 
basis of age as long as the age chosen is 
“normal” for individuals working in similar 
positions. 


The Commission received a number of 
complaints relating to this apparent dis- 
crimination and appointed tribunals in 
two of these to clarify the meaning of 
“normal”’. 


Here are some examples. 


— An independent human rights tribunal 
ruled in 1981 that Air Canada’s policy of 
retiring flight attendants at age 60 is not 
discriminatory since more than 80 per cent 
of Canadian flight attendants are required 
to retire at that age. 


— In March, 1982, the Commission dis- 
missed complaints by 10 commercial 
airline pilots who were required to retire at 
age 60. One pilot has been granted leave to 
appeal the decision to the Supreme Court 
of Canada after the Federal Court of 
Appeal dismissed his case. 


— Two months later, the Commission also 
dismissed the pilots’ complaints that the 
Canadian Air Line Pilots Association dis- 
criminated against them by agreeing to Air 
Canada and CP Air’s mandatory retirement 
policies. 


— In April, 1982, a review tribunal ruled 
that Canadian National Railway’s policy of 
retiring cargo checkers at age 65 is not dis- 
criminatory since approximately 60 per 
cent of the checkers across Canada face 
the same age restriction. 


— In November, 1983, a cable television 
salesman won his job back and received 
$11,302 in back pay as a settlement of his 
complaint that he was forced to retire at 
age 65. The Commission surveyed approxi- 
mately 400 Canadian cable companies and 
found that the majority had no mandatory 
retirement policy. 


The Commission holds that ability and 


- not age should determine the point at 


which a person can be compelled to retire. 
As a result, Parliament has been asked in 
every annual report since 1979 to abolish 
sections 9(2) and 14(c) of the Act. When 
the Commission submitted its 1981 annual 
report to Parliament, the Chief Commissioner 
attached a letter arguing again the case 
against mandatory retirement based solely 
on age. As well, the Commission has 
pressed its argument at other opportuni- 
ties, including to the Special Senate 
Committee on Retirement Age Policies in 
December, 1978. 


The Commission has been able to per- 
suade some employers to allow individuals 
to work past the normal retirement age. As 
well, on June 1, 1981, Treasury Board in- 
structed deputy ministers to give ‘“‘favour- 
able consideration” to applications from 
public servants who want to work past age 
65, ‘unless the employee’s performance 
does not so warrant.” Previously, people 
were kept on past age 65 only if their skills 
were considered irreplaceable. 


Sexual Orientation and Political Belief 


Despite the Commission’s repeated 
urgings, the amendments did not incorpor- 
ate protection against discrimination on 
the basis of sexual orientation or political 
belief. 


The Commission continues to receive let- 
ters and briefs urging that the Act provide 
this protection. 


Because the Act does not include these 
grounds, the Commission has been unable 
to deal with a number of complaints based 
on sexual orientation and political belief. 
However, in some cases letters from the 
Chief Commissioner have assisted individ- 
uals who appear to have been the victims 
of such discrimination. 


Compliance Regulations 


Section 19 of the Canadian Human Rights 
Act gives the Governor in Council authority 
to pass regulations requiring compliance 
with the Act from organizations operating 
under contracts or licences from the 
federal government. 


Such regulations have never been passed 
despite the Commission’s having pressed for 
them in the 1981 and 1982 annual reports. 


The compliance issue was discussed at the 
Federal-Provincial-Territorial Ministerial 
Conference on Human Rights, September 
8-9, 1983. The Ministers recognized the 
need for further analysis of the inclusion of 
human rights terms and conditions in 
government contracts. The Commission 
will prepare a report for a working group of 
federal and provincial officials studying 
this issue. 


Hate Messages 


The amended Act did not include changes 
that would strengthen the power of a 

human rights tribunal to make more effec- 
tive orders relating to hate messages. The 
weakness of the tribunal on this issue was 


recognized as it tried to deal with John 
Ross Taylor and the Western Guard Party. 


A human rights tribunal found in 1979 that 
Taylor and the Western Guard Party were 
violating section 13 of the Canadian Human 
Rights Act by repeatedly communicating 
hate messages via telephone. 


Despite the strongest possible stop order 
by the tribunal, Taylor continued to use the 
same telephone for tape-recorded racist 
messages. He was subsequently found in 
contempt of court but given a suspended 
sentence providing he not resume the 
messages. For ignoring this order he was 
sentenced to one year in jail. 


Once released, Taylor again placed discrim- 
inatory messages on the telephone. In May, 
1983, he was ordered to appear in Federal 
Court for refusing to obey the tribunal 
order. The case is pending. 


The difficulty occurs because sections 
42(1) and 41(2)(a) of the Act limit the order 
that a tribunal may make under section 13. 
In the case of Taylor and the Western 
Guard Party, the tribunal can only deal with 
the subject and content of the messages. 


Reasonable Accommodation 


Since 1980, the Commission has repeatedly 
urged Parliament to include a provision in 
the Act explicitly stating that it is a dis- 
criminatory practice in employment matters 
to refuse to accommodate an individual’s 
special needs or obligations in relation to a 
proscribed ground of discrimination. 


Although the Commission’s bona fide 
occupational requirements guidelines, 
issued in 1981, require employers to take 
reasonable measures to accommodate an 
employee’s special needs or obligations, 
inclusion in the Act would strengthen the 
protection. 


However, employers are not and would not 
be compelled to make such accommoda- 
tion if it resulted in undue financial hard- 
ship or business inconvenience. 


Discriminatory Provisions in 
Other Federal Legislation 


From time to time, the Commission re- 
ceives complaints regarding discriminatory 
provisions in federal legislation. The Cana- 
dian Human Rights Act does not override 
other federal legislation; thus all com- 
plaints have been dismissed. 


Nevertheless, letters to appropriate Minis- 
ters or senior officials urging changes in 
the offending legislation have produced 
some amendments. 


This section summarizes such discrimina- 
ting provisions and identifies those amend- 
ments which have been influenced by the 
Commission. 


Unemployment Insurance Act 


Four discriminatory provisions have been 
identified in the Unemployment Insurance 
Act and recommendations for change were 
included in the 1978, 1980, 1981 and 1982 
annual reports of the Canadian Human 
Rights Commission. Three of the provi- 
sions have been at least partially amended. 


The Act has been amended to provide 
income protection for parents who must 
temporarily leave the labour force to care 
for a new adopted child. Fathers of natural 
children are now the only group without 
income protection when away from work to 
care for their new children. 


Another amendment in 1983 eases restric- 
tions on maternity benefits. For example, 
pregnant women and new mothers who 
have not worked long enough to qualify for 
maternity benefits may now be eligible for 
regular benefits when they are unem- 
ployed. Previously, these women could be 
denied any benefits whatsoever unless 
they met the 20-week qualifying period for 
maternity benefits, even though they did 
meet the shorter qualifying periods for 
regular benefits. 


A third amendment reduced the number of 
hours per week required to qualify for 


unemployment insurance benefits. This 
change enables more part-time workers to 
receive protection. 


Discriminatory provisions still exist in the 
Unemployment Insurance Act relating to 
income protection for pregnant women 
who are denied maternity benefits during a 
strike or other work stoppage. 


Income Tax Act 


In April, 1983, the federal government 
announced changes to the Income Tax Act 
such that men and women would be treated 
equally when claiming deductions for 

child care expenses. While this concern of 


~ the Commission’s was therefore rectified, 


no action was announced to remove the 
different treatment the Act provides for 
legally married and common law spouses 
claiming the married exemption. 


Immigration Regulations 


Discrimination in Canada’s immigration 
regulations was first identified in the 1982 
Annual Report and action has already been 
taken to improve one of the clauses. 


This was achieved by amending the regula- 
tions so that dependents who are under 21 
when they apply for a visa remain eligible 
to be admitted to Canada as a dependent 
until their 23rd birthday. This allows for 
administrative delays. 


However, the regulations still make it more 
difficult for widows of common law mar- 
riages and single mothers to be sponsored 
by their children than for widows of legal 
marriages. 


Veterans Land Act 


The Veterans Land Act has been amended 
so that title to land can be returned to the 
veteran and/or spouse of the veteran after 
a loan has been repaid. Previously, spou- 
ses of veterans were not permitted to 


receive title to land, regardless of their 
contribution to the acquisition of the 


property. 
Farm Credit Act 


The Farm Credit Act has been amended to 
remove provisions which imposed different 
conditions on borrowers under the age of 
Sieh 


The Commission recommended these 
changes in its 1980 and 1981 annual 
reports. 


Indian Act 


The Commission has voiced its concern in 
every annual report about such discrimina- 
tory provisions of the Indian Act as section 
12(1)(b), which deprives Indian women of 
their status if they marry non-Indians. This 
concern has been reflected in the Chief 
Commissioner’s appearance before the 
House of Commons Sub-Committee on 
Indian Women and the Indian Act. The Sub- 
Committee’s conclusions were presented 
to the Special Committee on Indian Self- 
Government, which tabled its report, /ndian 
Self-Government, in the House of Com- 
mons October 12, 1983. The conclusions 
and recommendations are a matter of 
public record but to date, the discriminatory 
provisions of the Indian Act continue to be 
applied. 


Duty Free Religious Articles 


The Commission expressed concern in 
1980 that the list of examples on Tariff 


Item 69105-1 of the General Preferential 
Tariff (which permits certain religious 
objects to be brought into Canada duty 
free) includes items only from the Jewish 
and Christian faiths. The Commission has 
been assured that Customs also permits 
the free entry of religious articles of other 
faiths. 


The Commission urges that the list be 
broadened to include examples from other 
faiths, thus eliminating the possibility of 
actual or perceived discrimination on the 
basis of religion. 


Discrimination on Radio and TV 


The Commission continues to be ap- 
proached by persons offended by items 
they have seen or heard on television or 
radio. 


The Chief Commissioner recommended to 
the Special Committee on Participation of 
Visible Minorities in Canadian Society in 
September, 1983, that the Committee 

adopt the Commission’s 1982 recommenda- 
tion ‘“‘that sections of the Television and 
Radio Broadcasting Regulations, which 
now only cover abusive comment and 
pictorial representation pertaining to race, 
religion or creed be broadened to cover any 
abusive comment or pictorial representa- 
tion based on race, national or ethnic ori- 
gin, colour, religion, sex, age and mental or 
physical disability.” 


Prairie Grain Advance Payments Act 


Discrimination in the Prairie Grain Advance 
Payments Act, first identified in the Com- 
mission’s 1982 Annual Report, remains to 
be corrected. Discrimination occurs 
because the act treats married couples as 


one individual when issuing cash advances. 


Veterans Acts 


Provisions of two acts administered by the 
Department of Veterans Affairs and identi- 
fied as discriminatory in the 1982 Annual 
Report remain unchanged. They are the 
War Veterans Allowance Act and the Civil- 
ian War Pensions and Allowances Act, 
which both discriminate on the basis of 
sex by establishing women’s eligibility for 
certain allowances at age 55 and men’s at 
age 60. 


RCMP Regulations 


The 1982 Annual Report said that the 
RCMP retirement regulations discriminated 
on the basis of age because they stipulate 
that the lower the rank, the lower the age 
of retirement. The RCMP is reviewing and 
revising its policy and the Commission is 
assisting in a voluntary consultative role. 


Other Human Rights Issues 


Over the life of the Commission, recom- 
mendations have been made on other 
human rights issues which have concerned 
the agency. These issues are reviewed here 
in terms of the action taken on them by 
the Commission, the federal government 
and other organizations. 


Security Clearances 


Bill C-157, to create a Canadian Security 
Intelligence Service, died on the order 
paper in 1983, but it was an item that 
attracted the Commission’s attention 
during the year and remains in the fore- 
front of issues yet to be resolved. 


On October 4, 1983, the Chief Commis- 
sioner testified before the Special Commit- 
tee of the Senate on the Canadian Security 
Intelligence Service. He cited three major 
areas of concern: over-use of security 
clearances; the routine requirement for job 
applicants to complete personal history 
forms; and the lack of a recourse proce- 
dure for those denied a clearance. 


Citing the 76,521 RCMP security checks on 
federal public servants and persons asso- 
ciated with defence contracts in 1982, the 
Chief Commissioner asked that security 
clearances not be made a condition of 
employment for positions in the public ser- 
vice which do not involve national security. 
This had been recommended in the 1979 
Annual Report and repeated in each subse- 
quent report. As well, annual reports since 
1979 have recommended that persons 
denied employment for security reasons be 
given the right to a hearing. 


The Chief Commissioner also was critical 
of the practice of routinely demanding 
completed personal history forms from all 
candidates being interviewed for employ- 
ment. These forms ask for a great deal of 
personal information which could be used 
in discriminatory ways having nothing to 
do with security. The Chief Commissioner 
suggested that the forms be requested at a 


later stage in the hiring process, thus re- 
ducing both the number of people required 
to fill them out and the chance that the 
information provided could be misused. 


Finally, concern was expressed over the 
fact that persons denied employment 
opportunities for security reasons are fre- 
quently not made aware of the reasons 

for their dismissal or failure to qualify. The 
Chief Commissioner strongly recommended 
that explicit provision be made for recourse, 
through the Commission and the proposed 
Security Intelligence Review Committee. 


Bill C-157 did, however, reflect certain 
recommendations made by the McDonald 
Commission of Inquiry Concerning Certain 
Activities of the Royal Canadian Mounted 
Police which had been endorsed by the 
Commission in its 1981 Annual Report. 


Affirmative Action and Work Force Data 


The Commission supports affirmative 
action programs in both the public and pri- 
vate sectors, welcomed several positive 
developments in the field in 1983 and is 
anticipating the report of Judge Rosalie 
Abella who was appointed in June, 1983, 
by the Governor in Council to conduct a 
Commission of Inquiry on Equality in 
Employment. 


Affirmative action was a subject of discus- 
sion at the Federal-Provincial-Territorial 
Ministerial Conference on Human Rights in 
September, 1983, as the Ministers re- 
quested a report on how to integrate the 
programs into government mandates. The 
Canadian Human Rights Commission will 
be part of a working group set up by the 
Continuing Federal-Provincial-Territorial 
Committee of Officials Responsible for 
Human Rights to prepare the report. 


The need for complete statistical data to 
meet the requirements of affirmative action 
planning, implementation and monitoring 
was also emphasized by the Ministers, who 
requested a report on existing channels for 
gathering such data. This was welcomed 
by the Commission which had earlier iden- 
tified the lack of relevant data as a major 
impediment to the development of effective 
affirmative action programs and had urged 
that employers under federal jurisdiction 

be required to report regularly on the make- 
up of their work force by sex and minority 
status. 


Race Hatred 


In September, 1983, appearing before the 
Special Committee on Participation of Vis- 
ible Minorities in Canadian Society, the 
Chief Commissioner emphasized the Com- 
mission’s hope for more decisive action by 
legislators, enforcement agencies and 
human rights commissions to combat such 
racist activities as distribution of hate lit- 
erature and organization of racist groups. 
This problem was cited in the 1981 Annual 
Report and the Chief Commissioner reiter- 
ated the concerns, urging specifically that 
the word ‘‘wilfully” be deleted from section 
281.2(2) of the Criminal Code so as to shift 
the emphasis from proven intent to the 
consequences of discriminatory practices 
or policies. 


The Chief Commissioner also told the 
Committee that the CHRC recommends the 
removal of the requirement for the Attorney 
General’s consent before prosecution may 
proceed under section 281.2(2) of the Cri- 
minal Code. This would expedite the process 
of taking action against racially-motivated 
crimes. 


Occupational Health and Safety 


In its 1981 Annual Report, the Canadian 
Human Rights Commission advocated 
acceptance of the principle of “dignity of 
risk”. 


Dignity of risk means that individuals 
should be given a chance if they are capa- 
ble of performing a job, do not pose a risk 
to others and have made an informed 
choice that they are prepared to accept a 
degree of personal risk that does not cause 
severe consequences for the employer. 


The principle was upheld by an indepen- 
dent tribunal in what has become widely 
known as ‘“‘the Bhinder case”’ which began 
with a complaint by a Sikh man whose reli- 
gion forbids him to wear a hard hat. How- 
ever, the Federal Court of Appeal reversed 
the tribunal decision on the grounds that 
the Canadian Human Rights Act covers 
direct discrimination and does not extend 


- to discrimination in which there is neither 


a discriminatory intent nor motivation or 
where there is no differential treatment 
(see Actions and Outcomes). 


Several groups have sought and been 
granted leave to show support for the prin- 
ciples involved in this case by intervening 
in the Supreme Court proceedings, sched- 
uled for January, 1984. Included are the 
Alberta, Saskatchewan and Manitoba 
human rights commissions, the Canadian 
Association for the Mentally Retarded and 
the Coalition of Provincial Organizations of 
the Handicapped. 


Women in Sports 


Two complaints alleging sex discrimination 
toward women in sports have been filed 
with the Commission, emphasizing the 
need as described in the 1982 Annual 
Report for Parliament to ensure equal 
opportunities for women to participate in 
athletics. 


While one of the two complaints was dis- 
missed, the second went before a tribunal 
in August, 1983, and a decision was pend- 
ing at year’s end. The complaint was 
lodged against the Canadian Soccer Asso- 
ciation because it enforces a ban on mixed 
soccer teams in recognized competitions. 


Charter of Rights and Freedoms 


In the 1982 Annual Report, the Commission 
expressed concern about possible abuse of 
the ‘‘notwithstanding” provision of section 33 
of the Charter of Rights and Freedoms. 
The Commission pledged to seek interve- 
nor status before the courts, if the use of 
the clause infringes on equality and multi- 
cultural heritage rights guaranteed under 
sections 15, 27 and 28 of the Charter. No 
requests for status leave have yet been 
necessary. 


Rights of Aboriginal People 


In its 1982 report, the Canadian Human 
Rights Commission emphasized that exist- 
ing provisions of the Constitution and any 
new provisions added as a result of the 
Conference on Aboriginal Rights (March 
15-16, 1983) must enhance the status of 
Canada’s aboriginal people. 
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Processing Complaints 


The Canadian Human Rights Act establish- 
es 10 grounds of complaints of discrimina- 
tion. They are: race, colour, national or eth- 
nic origin, religion, age, sex, marital status, 
family status, disability or conviction for 
which a pardon has been granted. 


Once it receives a complaint, the Commis- 


sion must first determine whether the com- 


plaint falls within its jurisdiction and is 
covered by the Act. 


After this is established and the necessary 
forms are completed by the person com- 
plaining, an investigator reviews relevant 
documents and talks to the complainant, 
the alleged discriminating parties and any 
witnesses. 


The investigator’s findings are reviewed at 
a Commission meeting and the appropriate 


action taken. Some of the options Commis- 


sion members have are to: 


— dismiss the complaint; 

— substantiate the complaint and 
appoint a conciliator to attempt a 
settlement; 

— approve any settlement that has 


been proposed during the investiga- 


tion; or 
— appoint a tribunal. 


The parties to a complaint may take the 
conciliator into their confidence while dis- 
cussing a possible settlement since a con- 
ciliator cannot be compelled to appear 
before a tribunal or court. 


The tribunal generally functions as a court, 


hearing testimony from the parties and wit- 


nesses. It may order a respondent to: 


— cease a discriminatory practice; 

— rehire an employee unfairly 
dismissed; or 

— pay compensation for damages 
(see Tribunals). 


Decisions of tribunals can be appealed to 
the Federal Court. 


Not all matters brought to the Commission 
proceed through this process. Often people 
approach the Commission because they 
have been unable to get help elsewhere 
and they are frustrated by the boundaries 
of federal-provincial jurisdiction and the 
magnitude of government. 


In such cases the Commission can offer no 
formal assistance but it does try to direct 
the people to the department or agency 
where redress may lie. 


Consequently the number of formal com- 
plaints processed is far less than the 
number of enquiries received. 


' During 1983 the Commission received 


29,759 enquiries and 312 complaints. The 
Commission dismissed 295 of the 481 com- 
plaints it examined and 110 complaints were 
settled — 15 in conciliation, 14 by tribunal 
and 81 during investigation. In addition, 18 
cases submitted to the Commission were 
discontinued. Thirty-four cases were re- 
ferred to conciliators and 24 were sent to 
tribunal. 


In total the Commission closed 423 cases, 
some of which were carried over from 1982. 
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Some Examples and Solutions 


Race/Colour/National or Ethnic Origin 


Following an investigation into a complaint 
based on race discrimination the Canadian 
Human Rights Commission directed that a 
labourer had the right to work in an envi- 
ronment free of racial slurs. 


As a result, a black civilian labourer at 
Canadian Forces Base Halifax received an 
apology and a damage award in settlement 
of his complaint that a co-worker called 
him a ‘nigger’ in front of another 
employee. 


The labourer had complained in writing to 
the base accommodation officer who ac- 
knowledged the letter and told the com- 
plainant that an investigation would be 
undertaken. When, more than seven months 
later, he had heard nothing, he complained 
to the Commission. 


The investigation confirmed the name-call- 
ing incident and the Commission learned 
that the accommodation officer had asked 
another senior staff member to check out 
the allegations. The accommodation officer 
was subsequently posted elsewhere and 
the internal investigation was not pursued. 


Marital Status 


The Commission did not determine 
whether there had been discrimination 
based on marital status because the par- 
ties involved settled the matter themselves. 
It occurred when a Portage la Prairie, Man., 
woman complained that she was refused 
an $800 personal loan because her hus- 
band had a bad credit rating. The com- 
plaint was dropped when the bank manager 
apologized and authorized a $5,000 loan. 


Sex 


A New Westminster, B.C., woman won a 
fight for supplementary maternity benefits 
by convincing her federal government 
department employer to count as annual 
leave the time off taken when her child 
was born. 


The woman gave birth during her holidays 
but management had insisted that she take 
the time as unpaid maternity leave. 


After she complained to the Canadian 
Human Rights Commission and filed a 
grievance, her employer agreed to let her 
take the time as holidays. Thus, her mater- 
nity leave began after April 1, 1982, making 
her eligible for supplementary maternity 
benefits under her union contract. 


ae * * * 


For the first time, the Commission applied 
one of the “reasonable factors” as set out 
in guidelines to justify a departure from the 
Canadian Human Rights Act provision that 
men and women must get the same pay for 
work of equal value in the same 
establishment. 


This occurred when the employer in a com- 
plaint showed the Commission that the 
male ‘‘assistant’’ who earned more than the 
female manager was on a temporary train- 
ing assignment. A temporary training 
assignment is one of nine “reasonable 
factors” in the guidelines. 


* * * * 


The first ever Commission-approved equal 
pay award involving a Crown corporation 
occurred when railway nurses and X-ray 
technicians shared more than $130,000 in 
back pay settlement of a complaint that 
male co-workers were paid more for work 
of equal value. 


The complaint was initiated by female 
nurses who alleged that they and a male 
para-medic were doing work of equal value 
but the man was earning $90 more a week. 
Separate complaints were later lodged by 
female X-ray technicians who alleged that 
male hygiene and first aid officers earned 
more for work of equal value. 


The Commission found that the railway had 
not formally evaluated any of the positions 
cited in the complaints. As a result, the 
company’s evaluation committee found 
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that the travelling para-medics and the 
nurses were doing work of equal value and 


should be paid equally. The stationary para- 


medics were assessed as two pay grades 
higher than the nurses. 


After the Commission confirmed the eval- 
uation, conciliation produced a settlement 
to include a year’s back pay for each 
nurse, reclassification of the nurses’ posi- 
tions with annual increases of $1,400 each 
and personal damage awards of $100 for 
each complainant. The same terms were 
subsequently accepted by the X-ray 
technicians. 


Age 


A collective agreement clause that discrim- 


inated on the basis of age was revised to 
establish a random drawing of names to 
determine the seniority of employees hired 
on the same day. 


A Toronto reservations agent for a national 
airline complained to the Commission that 
the clause was discriminatory because it 
determined seniority of staff hired on the 
same day on the basis of age. 


The Commission considered the complaint 
redressed as the airline and appropriate 
union were re-negotiating the clause when 
the complaint was filed. 


Religion 


The Commission dismissed a complaint of 
religious and racial discrimination after 
finding that the complainant had failed to 
declare items when asked to do so by 
customs Officers. 


The Calgary complainant alleged that Cus- 
toms had singled him out on his return 
from his wedding in Calcutta because of 
his race and religion. The customs officer 
confiscated the man’s wedding rings and a 
gold chain which had not been declared. 


Customs and Excise maintained that any- 
one returning from a trip during which he 


or she is married is asked to declare wed- 
ding rings and gifts. 


An examination of the Customs and Excise 
seizures in Calgary revealed that only three 
of 71 in the preceding three months ap- 
peared to be from people of East Indian or 
Pakistani origin. The Commission found no 
pattern of singling out the complainant’s 
racial group for inspection. 


Physical Handicap/Disability 


The Commission dismissed a complaint of 
discrimination against a physically handi- 
capped person when it found that railway 
company employees need good peripheral 
vision to operate dollies, forklifts and 
cranes and to help guide engines inside 
mechanical departments. 


The complainant maintained that his “‘lazy”’ 
left eye did not prevent him from doing the 
job. However, subsequent eye examina- 

tions showed that he had neither peripheral 
vision nor depth perception in the left eye. 


The railway had rejected the man’s applica- 
tion for employment because his vision 
posed a danger to himself and to other 
employees. 


* * * * 


A Riverside, N.B., man succeeded in get- 
ting the Department of Transport to remove 
its requirement for pre-employment medi- 
cals for air traffic control assistants when 
he complained that it represented discrim- 
ination based on physical handicap. 


The complainant had been left off the eligi- 
bility list for air traffic control assistant 
positions because he failed a colour vision 
test. After his complaint was lodged, the 
department acknowledged that colour 
vision was not a true job requirement, 
placed the complainant on the eligibility 
list and eliminateac the pre-employment 
medicals. 
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Actions and Outcomes 


Tribunals 


A tribunal may be appointed by the Com- 
mission at any stage during the complaint 
process. Such tribunals operate independ- 
ently of the Commission and comprise one 
or three members who are selected from a 
list established by the Governor in Council. 


Tribunals hear evidence from the complain- 
ants, who are usually represented by Com- 
mission counsel, from respondents and 
witnesses. Tribunal orders may be reg- 
istered with the Federal Court and legal 
penalties invoked for failure to comply. 


Decisions of one-person tribunals may be 
appealed either to a review tribunal or 
directly to the Federal Court. Decisions of 
three-person tribunals may be appealed to 
the Federal Court. 


The following are the cases decided or 
heard by tribunals in 1983. 


Canadian Human Rights Commission vs. 
Canadian Pacific Air Lines, Limited 


A tribunal dismissed a complaint initiated 
by the Commission that CP Air discrimin- 
ates on the basis of “situation de famille” 
by giving preference to the children of 
employees when hiring for Summer jobs. 


The tribunal ruled that “situation de 
famille” in the French version of the Cana- 
dian Human Rights Act could not be inter- 
preted to include a parent-child relationship 
in view of the use of “marital status” in 
the English version. 


This discrepancy was removed by the 
amendments (see Improving the Act), how- 
ever, which incorporate ‘“‘situation de 
famille’ and “family status” in both lan- 
guage versions of the Act. 


Action Travail des Femmes vs. Canadian 
National Railway Company 


A tribunal reserved its decision in 1983 on 
a complaint by a Montreal women’s group 
that Canadian National Railway’s (CNR) 
employment policies prevent women from 
being hired for non-traditional jobs. 


The group, Action Travail des Femmes, 
launched the complaint in 1979. Lengthy 
hearings followed and a number of individ- 
ual cases were resolved through concilia- 
tion. However, the group is asking that 
CNR be ordered to establish an affirmative 
action program. 


Brideau vs. Air Canada 


A tribunal cited the Commission’s bona 
fide occupational guidelines in dismissing 
Valere Brideau’s complaint against Air 
Canada. 


Brideau was denied employment by the air- 
line because doctors diagnosed air bubbles 
in his lungs. Although a subsequent exam- 
ination showed that Brideau did not have 
the condition, the tribunal ruled the mis- 
diagnosis was an honest mistake and, had 
the condition existed, the airline could 
deny employment under a bona fide occu- 
pational requirement. 


Carson vs. Air Canada 

A review tribunal upheld in 1983 a ruling 
that Air Canada discriminated on the basis 
of age by refusing to hire as pilots-in- 
training six persons over the age of 27. 


Air Canada has since filed an application 
asking the Federal Court of Appeal to 
review and set aside the decision. 
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Robichaud vs. Department of National 
Defence 


The Department of National Defence has 
appealed to the Federal Court of Appeal a 
review tribunal’s ruling that Bonnie 
Robichaud was sexually harassed by a 
foreman at Canadian Forces Base North 
Bay. 


Robichaud’s original sexual harassment 
complaint was dismissed by a tribunal in 
1982. She appealed to a review tribunal 
which reversed the decision and held 
National Defence and the Treasury Board 
liable for the harassment. 


The Federal Court appeal had not been 
heard by the end of 1983. 


Marcotte vs. Rio Algom Limited 


Rio Algom’s offer of subsidized housing to 
selected groups of employees was upheld 

as non-discriminatory by a review tribunal 

in 1983. 


Denise Marcotte, a clerk typist with Rio 
Algom at Elliot Lake, Ont., complained to 


the Commission when she was denied sub- 


sidized housing on the basis of her job. 
Ineligible under the company’s policy for 
the 1,850 units are: typists, clerk typists, 
switchboard operators, clerks, keypunch 
operators, secretaries, data entry leaders 
and surface and mill labourers and 
employees already living within a 40-mile 
radius of Elliot Lake. With the exception 

of the labourers, the exempted workers are 
overwhelmingly female. 


The Canadian Human Rights Commission 
appealed dismissal of the original com- 
plaint by the human rights tribunal but the 
review tribunal accepted as reasonable Rio 
Algom’s explanation that it offered subsi- 
dized housing to attract skilled workers 
from outside the community. Most workers 
from the excluded categories were hired 
from within the community. 


Claveau and Labelle vs. Air Canada 


Denis Claveau and Clément Labelle, two 
Quebecair pilots, were awarded lost 

wages and general damages by a tribunal 
in 1983 because they were refused employ- 
ment with Air Canada on the basis of 
physical handicap. 


Claveau and Labelle applied as pilots with 
Air Canada but were refused jobs when 
physical examinations revealed the pre- 
sence of spondylolysis (a back condition). 


The Commission, finding that Transport 
Canada does not refuse a pilot’s license 
because of the presence of this physical 


_ condition, referred the matter to a tribunal 


which substantiated the complaints and 
ordered compensation for damages. 


Schaepsmeyer vs. Wardair Canada (1975) Ltd. 


Angie Schaepsmeyer, a flight attendant 
who was discriminated against when 
Wardair refused to allow her to wear eye- 
glasses when working, was awarded lost 
wages by a tribunal appointed during the 
year to assess damages. 


Schaepsmeyer and flight attendant Senka 
Dukovitch both complained to the Commis- 
sion in 1982 about the airline’s policy. 
Wardair agreed through conciliation to 
change its policy and negotiated a settle- 
ment with Dukovitch prior to the tribunal. 


Cheryl Bear vs. Tobique Band Council 


During the year the Commission dismissed 
a complaint by Cheryl Bear that men 
receive preferential consideration for hous- 
ing on the Tobique Band Indian Reserve in 
New Brunswick. 


The Commission’s right to investigate the 
complaint had been challenged by the 
band’s chief on the basis of section 63(2) 
of the Canadian Human Rights Act, which 
states that “Nothing in this Act affects any 
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provision of the Indian Act or any provi- 
sion made under or pursuant to that Act.” 


Proceedings initiated in the New Brunswick 
Court of Queen’s Bench for an interpreta- 
tion of section 63(2) were dropped when 
the band’s chief agreed to allow the Com- 
mission to investigate Cheryl Bear’s com- 
plaint. Investigation subsequently revealed 
that the complaint was unsubstantiated. 


Prior vs. Canadian National Railway 
Company 

A review tribunal overturned a tribunal 
ruling that CNR had discriminated against 
cargo checker Harry Prior by forcing him to 
retire at age 65. 


The Canadian Human Rights Act bans age 
discrimination but permits mandatory re- 
tirement at the ‘‘normal”’ retirement age for 
employees in similar positions. The review 
tribunal found that 65 was the “normal” 
age of retirement for 60 per cent of the 
cargo checkers across Canada. 


Kotyk and Allary vs. Canada Employment 
and Immigration Commission 


Jack Chuba, ordered by a tribunal to com- 
pensate two women under his supervision 
he had sexually harassed, lost his appeal 
before a review tribunal during the year. 


Chuba was a defendant with his employer, 
the Canada Employment and Immigration 
Commission (CEIC), in a 1982 sexual 
harassment case. The tribunal substan- 
tiated the complaints and ordered CEIC 
and Chuba to pay special and general com- 
pensation to the complainants. Chuba has 
appealed the decision on his own. 


Law vs. Canadian National Railway 
Company 

A tribunal appointed in 1983 to determine 
whether CNR should compensate Harry 


Law of Winnipeg for refusing him employ- 
ment as a labourer because of his epilepsy, 
did not proceed after Law and the railway 
settled the matter privately and the 
Commission approved the settlement. 


Shaffer vs. Department of Veterans Affairs 


A tribunal ruled that the Department of 
Veterans Affairs had responded adequately 
and therefore dismissed a complaint by 
Emilda Shaffer that a nursing orderly at the 
Rideau Veterans Home in Ottawa called her 
a ‘nigger’ and assaulted her. 


After receiving Shaffer's complaint, DVA 
agreed to send her a letter of apology, to 
publicize a racial harassment policy inter- 
nally and to have Commission staff give an 
information session on federal human 
rights legislation. The department did not 
agree to pay damages. Shaffer, a nursing 
aid at the home, has appealed the issue to 
a review tribunal. 


McCreary vs. Greyhound Bus Lines of 
Canada Ltd. 

At the end of 1983, a tribunal was con- 
tinuing its investigation of a complaint by 
Frank McCreary that Greyhound Bus Lines 
practiced age discrimination by only hiring 
drivers between the ages of 24 and 35. 


McCreary, 37, was refused employment 
with Greyhound because the company 
maintains that new drivers get the least 
favourable routes and must be young 
enough to cope with the extra stress of 
these routes. A similar complaint was dis- 
missed in 1980 when a tribunal upheld 
Voyageur Colonial’s 40-year age limit on 
new drivers. 


Wamboldt vs. Department of National 
Defence 

The Department of National Defence did 
not discriminate against Gordon Wamboldt, 
a Halifax dockyard worker, when it refused 
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him a medical pass to continue parking 
next to the building where he worked, 
according to a tribunal ruling. 


The issue surfaced when the parking lot 
was moved outside the complex because 
of a construction project and employees 
had to reach the new parking lot through a 
pedestrian tunnel. Wamboldt complained to 
the Commission that getting to his car by 
a crowded tunnel and having to drive in 
heavy traffic aggravated his hypertension. 
He had, therefore, asked to be allowed to 
leave work early. He alleged that his inabil- 
ity to cope with the tension forced him to 
retire almost a year earlier than planned. 


The tribunal heard testimony from a Health 
and Welfare Canada doctor who examined 
the complainant and found it not ‘‘an abso- 
lute necessity that he (Wamboldt) have a 
parking place next door to his workplace.” 


The tribunal ruled that denial of the pass 
was in no way unfair, unreasonable or 
discriminatory. 


Israeli vs. Canadian Human Rights 
Commission and Public Service 
Commission 


There is no evidence that the Canadian 
Human Rights Commission (CHRC) and the 
Public Service Commission (PSC) discrimin- 
ated against Dr. Julius Israeli when it 
screened out his application for a job with 
the CHRC, a tribunal determined. 


Israeli, of Newcastle, New Brunswick, 
alleged that the CHRC rejected his 
January, 1979, application at an early stage 
of a competition because of his religion, 
national origin and physical disability. 


An independent investigator recommended 
dismissal but the Commission appointed 
an independent tribunal rather than dismiss 
a complaint against itself. The tribunal con- 
cluded that: “Dr. Israeli’s charges, despite 
the most generous rules of evidence in his 
favour, provided not even the commence- 
ment of proof of discrimination.” 


Israeli has appealed the decision to a 
review tribunal. 


Seagris, et al vs. Canadian National 
Railway Company 

Complaints of discrimination by several 
women whom CNR refused to employ as 
labourers were settled before the tribunal 
began hearings. 


Bicknell vs. Air Canada 


The Commission was waiting at year-end 
for a tribunal decision on a complaint 
lodged by Donald Bicknell, a pilot who was 
refused employment with Air Canada 
because of a colour vision defect. 


Air Canada requires pilots to have 20/20 
corrected vision and 20/50 uncorrected 
vision in each eye as well as normal colour 
perception. The airline’s doctors found that 
Bicknell’s vision did not meet these stand- 
ards. Bicknell told the Commission that he 
meets the standards despite having slightly 
defective colour vision and subsequent eye 
examinations upheld his claim. He also 
passed Transport Canada’s practical test 
for pilots. 


Sullivan and Wood vs. Canadian Soccer 
Association 


Two Toronto women complained of dis- 
crimination on the basis of sex after a 
female member of a ‘‘boys”’ soccer team 
was not allowed to participate with her 
male teammates in an amateur tournament. 


The tribunal investigating the complaint 
reserved its decision. 


Lynne Sullivan and Jean Wood, acting on 
behalf of the National Action Committee 
on the Status of Women, lodged the com- 
plaint after 16-year-old Lolita Larsen of 
Denmark was refused permission to play in 
the boys’ competition at the 1981 Robbie 
International Soccer Tournament in 
Scarborough. 
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The Canadian Soccer Association, the gov- 
erning body for the sport in Canada, 
argued that it provides opportunities for 
girls and women to play on a “separate but 
equal” basis. It also disputed the Commis- 
sion’s jurisdiction to investigate the 
complaint. 


Local 916, Energy and Chemical Workers 
vs. Atomic Energy of Canada Limited 


A tribunal was appointed during the year to 
examine an equal pay dispute involving 
female clerical workers at Atomic Energy 
of Canada’s (AECL) Glace Bay heavy water 
plant near Sydney, Nova Scotia. 


Local 916 of the Energy and Chemical 
Workers complained to the Commission in 
April, 1979, that the plant’s 31 female 
clerks and secretaries were doing work of 
equal value but being paid less than male 
plant workers belonging to local 785. 


During a lengthy investigation, AECL and 
the Commission independently evaluated 
jobs from the two occupational groups. 


The Commission substantiated the com- 
plaint and appointed a tribunal. Hearings 
began during the year and will continue in 
1984. 


Le Rougetel vs. Canadian National Railway 
Company 


A tribunal was scheduled to begin hearings 
in 1984 into a complaint lodged by Katy 

Le Rougetel that CNR refused to hire her 
as a coach cleaner because she is a 
woman. The Commission substantiated the 
complaint and appointed the tribunal in 
March, 1983, when conciliation was 
unsuccessful. 


Potapcyzk vs. MacBain 


Kristina Potapcyzk complained to the Com- 
mission in April that her employer, Niagara 
Falls MP Alistair MacBain, had sexually 
harassed and eventually fired her because 
she refused his personal invitations. 


The Commission investigated the com- 
plaint and concluded there were reasonable 
grounds to believe there had been discrim- 
ination. A tribunal was appointed and will 
hold hearings in 1984. 


Cassan, Dallas, Overby, Borley, J. Burke, 
R. Burke and Best vs. Hudson Bay Mining 
and Smelting Co., Ltd. 


In November, 1983, the Commission ap- 
pointed a tribunal to hear the complaint of 
four women and three men who alleged 
that the Hudson Bay Mining and Smelting 
Company discriminated against both men 
and women by controlling female 
employees’ exposure to lead. 


The complainants said that the company 
prevented women of child-bearing age from 
working in high lead areas in its copper 
smelting operations in Flin Flon. By re- 
stricting the women’s employment, they 
said, men were required to do all the high 
risk jobs without the protection of a lead 
testing program administered to women. 


The tribunal will be asked to review medi- 
cal evidence to determine whether males 
also suffer chromosome damage from lead 
exposure and whether the company’s 
policy is reasonable in the circumstances. 


Rommann vs. Sea West Holdings Ltd. 


A 1984 tribunal will also hear the complaint 
of Rodney Rommann, who said that he was 
fired for refusing to sail with a tugboat 
mate who repeatedly sexually harassed 
him. 


Rommann, a 17-year-old deckhand for Sea 
West Holdings, said he reported the inci- 
dents to Sea West owner Donald Byers in 
July, 1981, but two months later was again 
assigned to sail with the alleged harasser, 
Doug McDonald. Rommann told the Com- 
mission he refused to sail and was fired 
when he phoned Byers to explain why. 


The tribunal was appointed when settle- 
ment could not be reached as Byers main- 
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tained that he did not remember receiving 
an explanation of Rommann’s refusal to 
sail with McDonald and that the deckhand 
had quit. 


Forseille vs. United Grain Growers 

A tribunal will hold hearings in 1984 to 
decide whether a Port Coquitlam, B.C., man 
with diabetes can handle grain at the 
United Grain Growers elevators in 
Vancouver. 


Mark Forseille was hired to work in the 
trackshed where labourers guide and empty 
loaded cars. AS a new employee he was 
required to attach a hook to open the car 
doors and to clean up debris. Forseille was 
fired after six days when the company’s 
medical advisers decided that he was sus- 
ceptible to insulin attacks and could 
endanger himself and other employees if 
he lapsed into a coma. 


After reviewing other medical advice, the 
Commission substantiated the complaint 
and appointed the tribunal when concilia- 
tion failed. 


McBratney, Atkinson, McMaster, Campbell, 
Ricard, Hull vs. Hudson Bay Mining and 
Smelting Co. Ltd. 


Five men who were refused employment by 
Hudson Bay Mining and Smelting Co. Ltd. 
have complained to the Commission of dis- 
crimination on the basis of physical handi- 
cap. Their case will be heard by a tribunal 
in 1984. 


The complaints were lodged in 1980 and 
1981 against the company in Flin Flon, 
Manitoba, after the five were denied 
employment for various medical reasons. 


Hudson Bay Mining and Smelting said that 
its health standards reflect bona fide occu- 
pational requirements, recognized in the 


Canadian Human Rights Act as acceptable 
reasons for refusing work to persons 
whose conditions keep them from doing 
the essential tasks of a job. The Commis- 
sion was not satisfied that the company 
had taken into account the actual individ- 
ual abilities of the complainants. 


One of them, Greg McBratney of Flin Flon 
was eventually hired as an apprentice 
industrial mechanic despite a curvature of 
the spine. His complaint is based on a 
hiring delay: 


Noel Campbell of Winnipegosis, Man., was 
rejected as an underground miner because 
he has an artificial throat. Phillip Ricard of 
Flin Flon who applied for any work, and 
Fred Hull of Gillies Bay, B.C., who had 
also applied as an underground miner, 
were rejected because of poor vision. 
Ronald Atkinson of Flin Flon was rejected 
as an underground miner because of a 
heart impairment and a steel plate in his 
shoulder. 


Chapdelaine and Gravel vs. Air Canada 


A decision was made to appoint a tribunal 
to decide whether Air Canada discrim- 
inated on the basis of sex when it refused 
to hire France Gravel of Montreal and Lucie 
Chapdelaine of Kirkland, Quebec, as pilots 
because they did not meet a minimum 
height requirement of 165 centimetres. The 
tribunal was not yet appointed at the end 
of 1983. 


Other Administrative Hearings 


Canadian Human Rights Commission and 
Canadian Transport Commission — 
General Order 0-9 

The Canadian Human Rights Commission 
has received numerous physical handicap 
discrimination complaints because of the 
Canadian Transport Commission (CTC) 
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regulation that prescribes visual and aural 
standards for railroad employees working 
on rolling trains. Attempts by the CTC to 
revise General Order 0-9 have not dispelled 
the CHRC’s concerns. As a result, the 
CHRC obtained a CTC decision to have a 
panel of experts study and revise General 
Order 0-9. 


Before the Courts 


Cooligan vs. British American Bank Note 
Company 

During the year the Federal Court of 
Appeal upheld a 1980 tribunal decision that 
it could not investigate a complaint against 
the British American Bank Note Company 
because the company was not under 
federal jurisdiction. 


The Commission had asked the Trial Divi- 
sion of the Federal Court for an Order of 
Mandamus compelling the tribunal to pro- 
ceed with a hearing. This was refused, 
resulting in the appeal to the Federal Court 
of Appeal. 


The issue arose after female employees 
who inspect the steel engraving plates 
used to print paper currency alleged that 
they are paid less than male co-workers 
who perform work of equal value. 


Radulesco vs. Canadian Human Rights 
Commission 


Jeanne Radulesco has been granted leave 
to appeal to the Supreme Court of Canada 
a Commission decision rejecting her com- 
plaints of age and national origin 
discrimination. 


Her complaints had been lodged against 
National Museums of Canada and the 
Canadian Intergovernmental Conference 
Secretariat. The Federal Court of Appeal 
dismissed Radulesco’s appeal of the Com- 
mission’s decision in 1982. 


Canadian National Railway Company vs. 
Bhinder and Canadian Human Rights 
Commission 

The Commission has been granted leave to 
appeal to the Supreme Court of Canada a 
ruling by the Federal Court of Appeal over- 
turning a tribunal decision that CNR dis- 
criminated against Karnaial S. Bhinder 
when it ordered him to wear a hard hat in 
its Toronto yards. 


Bhinder, whose religion requires men to 
wear turbans with no other head covering, 
had been employed in the CNR yards for 
four and a half years prior to implementa- 
tion of the hard hat policy. 


A tribunal had ordered CNR to reinstate 
Bhinder with no loss of seniority and 
$14,500 in lost wages. 


This case raises two far-reaching issues: 


— Intent. In its ruling, Mr. Justice LeDain 
dissenting, the Federal Court of 
Appeal held that the Canadian Human 
Rights Act does not apply where there 
is neither differential treatment nor an 
intent to discriminate. This seems to 
strike at the root of the Commission’s 
program under the Act to end “‘sys- 
temic” discrimination that occurs 
when practices and policies tend to 
limit equal opportunity. The Commis- 
sion believes it is long-established 
habit rather than naked prejudice that 
underlies most systemic discrimina- 
tion; an obligation to prove intent 
would plainly be absurd where none 
exists and most systemic discrimina- 
tion would be sheltered from Parlia- 
ment’s stated intention in Section 2 of 
the Act to establish equal opportunity. 


— Reasonable accommodation. The court 
held too, Mr. Justice LeDain dissent- 
ing, that employers are under no duty 
to make reasonable accommodation. 
This would provide a defence to an 
employer who expressed every good 
intention about hiring, for example, a 
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person who used a wheelchair to get 
around yet would not provide a desk 
with enough clearance between the 
pedestals for use by such a person. So 
this, too, appears to seriously threaten 
the translation of equal opportunities 
from the statute to daily life. 


The Attorney General of Canada intervened 
in the Federal Court appeal, on behalf of 
the Minister of Labour, supporting CNR’s 
position. The Attorney General was later 
quoted as saying his department would 
take a different position before the 
Supreme Court. 


Sumbal vs. Canadian National Railway 
Company 

A hearing into a similar complaint of reli- 
gious discrimination in employment by 
Pavita Singh Sumbal, also a Sikh, has been 
adjourned pending the final disposition of 
CNR vs. Bhinder (see previous case). 


Packham vs. Canadian Human Rights 
Commission 

The Federal Court of Appeal dismissed 
Lucien Jack Packham’s application to over- 
turn an earlier Commission ruling on his 
complaint of age discrimination. 


Packham’s complaint, lodged after he fail- 
ed to obtain employment with Kent Lines 
Limited, had been dismissed by the 
Commission. 


Cashin vs. Canadian Broadcasting 
Corporation and Canadian Human Rights 
Commission 

Rosanne Cashin has appealed to the Fed- 
eral Court of Appeal a Commission ruling 
that rejected her complaint of discrimina- 
tion based on marital status. The complaint 
was launched when her contract was not 
renewed with the Canadian Broadcasting 
Corporation (CBC). 


Cashin, of St. John’s, Newfoundland, com- 
plained that her contract to report on 
energy and other resource matters was not 
renewed because her husband was appoint- 
ed a director of Petro Canada. 


Cashin was employed in the resources sec- 
tion of CBC Radio but did not cover fish- 
eries stories because her husband is presi- 
dent of the Newfoundland Labrador Fisher- 
men, Food and Allied Workers Union. With 
fisheries and offshore oil constituting the 
bulk of Newfoundland resource stories, 
CBC maintained that her husband’s Petro 
Canada appointment might compromise 
Cashin’s credibility in reporting issues 
involving Petro Canada. 


Following investigation, the Commission 
agreed that it was reasonable for the CBC 
to take the steps it did to protect its 
credibility. 


McKenzie vs. Canadian Human Rights 
Commission 


Dan McKenzie, MP for Winnipeg- 
Assiniboine, dropped seven of eight 
appeals of Commission rulings dismissing 
his complaints of discrimination based on 
ethnic origin. 


McKenzie complained to the Commission 
that various federal government depart- 
ments discriminated on the ground of eth- 
nic origin by giving preference in employ- 
ment to francophones. 


The Commission dismissed the complaints 
after finding that the employment programs 
were based on language ability and not 
ethnic origin. 


An appeal of McKenzie’s complaint involv- 
ing the Department of Consumer and Cor- 
porate Affairs is pending in the Federal 
Court of Appeal. 
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Stevenson vs. Canadian Human Rights 
Commission, Air Canada and Canadian Air 
Line Pilots Association 

An airline pilot’s argument that section 
14(c) of the Canadian Human Rights Act is 
rendered inoperative by the Canadian Bill 
of Rights was rejected by the Federal 
Court of Appeal, which upheld the Com- 
mission’s dismissal of an age discrimina- 
tion complaint. 


Section 14(c) of the Act permits mandatory 
retirement of individuals at what is consid- 
ered the ‘‘normal’”’ age of retirement for 
others working in the same occupation. 
Ross Stevenson complained that Air 
Canada discriminated against him by forc- 
ing him to retire at age 60. The Commis- 
sion dismissed the complaint on the basis 
that age 60 was the normal age of retire- 
ment for commercial pilots across Canada. 


Stevenson is appealing to the Supreme 
Court of Canada. 


Canadian Human Rights Commission vs. 
John Ross Taylor and the Western Guard 
Party 


John Ross Taylor will answer a second 
charge of contempt of court in Federal 
Court in 1984 for continuing to transmit 
recorded hate messages by telephone. 
Taylor has already served a one-year prison 
sentence for contempt as a result of his 
actions. 

For details of the case see Hate Messages, 
Issues of Concern section. 
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Branch Reports 
Implementation of Amendments 


The amendments to the Canadian Human 
Rights Act, adopted by Parliament and pro- 
claimed in 1983, brought the Commission 
into uncharted territory. 


With the extension of the disability ground, 
the Commission now had to think of 
departments of government, the federally- 
regulated sector and others under its juris- 
diction as employers of persons with men- 
tal disabilities as well as of those with 
physical disabilities. Further, it could no 
longer think of these organizations merely 
as employers, for discrimination on the 
ground of disability was now also prohib- 
ited in the provision of goods, services, 
facilities and accommodations. 


Moreover, for the first time in any Canadian 
jurisdiction, a previous or existing depend- 
ence on alcohol and other drugs was de- 
fined as a disabling condition which could 
give rise to a discrimination complaint. 


As of July 1 the Commission had a plain 
duty to act with vigour and dispatch on any 
complaint lodged under the new ground. 


Indeed, at its December, 1983, meeting the 
Commission recorded the first settlement 
of such a complaint when it approved an 
agreement to make the National Film 
Board theatre in Halifax accessible by 
March 1, 1984, to persons who use 
wheelchairs. 


However, the Commission recognized that 
application of the amendments raises many 
difficult issues. To take just one example: 
how rigorous may an employer be in seek- 
ing assurances that a recovering alcoholic 
applying for a job will not relapse before 
an initial training period is over and full 
productivity has been achieved? 


There are literally thousands of questions 
of detail that may someday require an 
answer. 


Advice From Those Who Know 


Because the issues are complex and the 
questions so numerous, the Commission 
decided at the outset that before making 
policy decisions guiding its interpretation 
of the amended Act, it should seek advice 
from employers, purveyors of goods, ser- 
vices, facilities and accommodations, and 
persons with disabilities. 


Indeed, it felt it needed advice on whether 
such guidelines would, in fact, contribute 
to a clearer understanding and consistent 
application of the amended sections of the 
Act. 


So the focus in 1983 was on laying the 
groundwork for a major process of consul- 
tation to take place in the first half of 1984. 
Draft discussion papers were commis- 
sioned on: 


— Adaptation Plans/Accessibility. This 
paper includes scenarios and checklists 
that employers and others can use to 
assess their own performance without 
waiting to be tested by a complaint. 


— Bona Fide Occupational Requirements. 
This document addresses the extent to 
which and the manner in which occupa- 
tional requirements may justify limita- 
tions on the employment opportunities 
of those with mental disabilities or 
alcohol or drug dependence. (Guidelines 
already exist on bona fide occupational 
requirements as they apply to persons 
with physical disabilities.) 


— Bona Fide Justification. This report 
focuses on the extent to which and the 
manner in which there may be accept- 
able reasons to limit the provision of 
goods, services, facilities and accommo- 
dations to those with disabilities. 


These three papers are to be distributed in 
draft form early in 1984. 
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Through the process of seeking advice the 
Commission hopes to bring the legislative 
language of the amendments into daily life 
both for those with disabilities, and for 
those who provide the jobs and services to 
which disabled persons should have 
access. 


Meantime, work was going ahead to 
explain the process and encourage partici- 
pation by federal jurisdiction employers, 
service purveyors and organizations of and 
for disabled persons. 


In December, the Chief Commissioner 
began a round of meetings with selected 
chief executive officers, deputy ministers 
and association presidents, seeking their 
organizations’ cooperation in providing a 
broad perspective on the issues raised by 
the working papers. The response has been 
encouraging. 


So too were early returns from a mail sur- 
vey intended to identify other associations 
of and for disabled persons, unions, private 
enterprises under federal jurisdiction, 
Crown corporations, departments of 
government, federal agencies and provin- 
cial human rights commissions who were 
interested in giving their reactions to the 
papers so that the final policy decisions 
could reflect real needs and realistic 
solutions. 


This work has taken place and continues 
under the direction of the Coordinator- 
Implementation of Amendments, reporting 
directly to the Secretary-General. 


As 1983 ended, the Commission looked for- 
ward to a period of fruitful exchange with 
business, government and the disabled 
community that holds the promise of re- 
solving many of the points at issue outside 
the adversarial framework of the com- 
plaints process. 
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Complaints and Compliance 


Procedures introduced by the Complaints 
and Compliance Branch in 1982 stream- 
lined the complaint management process 
as the branch reduced the number of 
active files from 616 to 490 during 1983. 


The branch continued in 1983 to receive, 
investigate and, where possible, resolve 
through conciliation all complaints lodged 
with the Commission under the Canadian 
Human Rights Act. There was an increase 
in the number of enquiries received in 1983 
from the previous year but a decline in the 
number leading to formal investigations. 
Improved administrative procedures re- 
duced the average time required for inves- 
tigations, enabling the branch to complete 
58 more complaint files in 1983 with the 
same resources that existed in 1982. 


During the year, work began on a signifi- 
cant reorganization that will create a true 
headquarters operation to deal with 
national concerns. 


Until now, the Ottawa operation of Com- 
plaints and Compliance Branch has been 
both headquarters for supervising work in 
regional offices and conducting such cen- 
tralized programs as conciliation, and a 
kind of regional office, investigating com- 
plaints originating in the National Capital 
Region and thousands of square miles of 
surrounding territory reaching from the 
St. Lawrence River to Arctic Bay at the 
northern tip of Baffin Island. 


Under the new structure, a separate region- 
al office, scheduled to open in Ottawa in 
the spring, 1984, is to be created to deal 
with complaints from this territory. 


Headquarters will then be able to devote 
itself more fully to such matters as: 


— directing investigation teams for major, 
national systemic reviews; 


— conducting research that may lead to 
such reviews; 


— conducting staff training to ensure that 
Commission policy is being carried out 
consistently and effectively by officers 
in widely-scattered offices. 


The branch continued to provide employer 
and employee groups with technical sup- 
port and specialists to advise on such 
issues as equal pay, affirmative action and 
systemic discrimination. 
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Public Programs Branch — 
A New Approach 


During 1983, the branch was reorganized 
and renamed, reflecting the Commission’s 
increased emphasis on a proactive 
approach to fulfilling its mandate of reduc- 
ing discrimination and enhancing the 
equality of opportunity for all. 


The branch focused on a selected number 
of major organizations within the Commis- 
sion’s jurisdiction, began a determination 
of their needs and attempted to structure 
its public programs to meet those needs. 


As a result, a coordinated approach will 
underlie the branch’s work. Teams of spe- 
cialists will provide employers and 
employee groups with a variety of technical 
services and information resources so that 
they can revise their internal policies and 
systems to prevent discrimination. 


The new structure is composed of three 
divisions. 


Program Analysis and Development will 
undertake the long-term planning and 
development of services and resources 
needed by the Commission’s clients. 
Detailed product development will be 
contracted to Commission specialists or 
to outside consultants. 


Information and Production will take the 
resource or service from the detailed con- 
cept to final product. It will also continue 
its responsibilities for overall coordination 
of the Commission’s public affairs. 


Program Delivery’s consultants will head 
the teams of specialists which will provide 
such services as workshops and seminars 
for managers, information packages for 
staff and legal advice or affirmative action 
specialists to review the organizations’ 
hiring policies. 


This new structure will allow the Commis- 
sion to offset the popular view that it is an 
agency ready to penalize employers when 
they stumble. Rather, it is one which can 
help prevent a fall. 


Program Delivery 


When the former Information, Education 
and Cooperation Branch was reorganized it 
merged two separate cooperation divisions, 
Employers and Unions and Groups, into the 
Program Delivery Division. The division will 
approach its mandate on a project basis, 
improving planning and coordination. 


During 1983, the division continued to work 
with unions and groups, implementing 
course materials developed in the previous 
year. In cooperation with the Canadian 
Labour Congress (CLC) and major unions 
under federal jurisdiction, the division pro- 
vided training on human rights, the nature 
of discrimination, human rights legislation, 
equal pay for work of equal value, harass- 
ment and similar problems and anti- 
discrimination strategies for unions. 


The division continued to advise and assist 
on human rights bargaining strategies. 
Speakers, lecturers and discussion leaders 
as well as research materials were provided 
upon request. 


Program Delivery continued its education 
and consultation work with employers, 
shifting its focus from basic information 
and publications to the more sustained 
education and consultation efforts involv- 
ing managers and decisionmakers. This 
shift is in keeping with the increasing need 
to prevent discrimination by changing 
organizational policies, systems and prac- 
tices and transforming management 
attitudes. 


The division provided policy advice, train- 
ing for trainers and personnel managers 
and responded to specific requests by 
employers. It participated in ongoing train- 
ing programs of the Public Service Com- 
mission and Treasury Board, increasing the 
emphasis on human rights and equal 
opportunity in employment. 
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The issue of sexual harassment became a 
focus of attention as employers have 
increasingly accepted responsibility for 
maintaining a harassment-free work envi- 
ronment. The division conducted a nation- 
wide series of seminars on sexual harass- 
ment and virtually all employers sent a 
range of representatives, from senior 
through middle managers, to human 
resource practitioners and counsellors. In 
all, more than 1,200 participants were 
reached in 16 cities. 


The division increased its follow-up to com- 
plaint settlements, using meetings, consul- 
tations and seminars to help employers 
avoid further complaints. 


Information and Production 


The division provides the Commission with 
public affairs advice and support to help it 
inform the public about human rights 
issues and principles. 


With the July 1 amendments to the Act, 
the division began redrafting all the Com- 
mission’s information materials, beginning 
with an office consolidation of the Act 
and background notes explaining the 
amendments. 


Division staff prepared advertising for 
regional office visits to Goose Bay, 
Labrador, and Campbellton, New 
Brunswick; a tour of several Saskatchewan 
communities with the Saskatchewan 
Human Rights Commission; and full adver- 
tising and public relations support for 
public hearings in Calgary, Alberta, and 
Charlottetown, Prince Edward Island. 


A new design concept was completed to 
give the Commission’s information mate- 
rials a consistent appearance. The division 
canvassed its mailing lists for the second 
time to update addresses and ensure that 
recipients still wanted to receive the 
material. 


The division prepared six summaries of 
Commission decisions and 35 press re- 
leases, 12 of which summarized decisions 
of independent tribunals. Key publications 
are converted to Braille and put on audio 
cassette for those with impaired vision. 


A follow-up media seminar completed a 
two-year program organized to put senior 
staff and regional directors more at ease 
during media interviews. 


The division’s enquiries officer responded 
to approximately 250 calls and letters 
monthly, referring callers to the appropriate 
agencies when their problems were not in 
the Commission’s mandate and replying 
personally to each letter. 


The division handled an average of 
30 media calls-monthly and distributed a 
total of 285,086 publications and 3,500 kits. 
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Regional Reports 


Atlantic Region 


Human rights presentations to RCMP 
trainees and a specially-designed training 
seminar for management personnel of the 
Cape Breton Development Corporation 
highlighted 1983 at the Atlantic regional 
office. 


Regional staff conducted or participated in 
more than 100 seminars, workshops, meet- 
ings and conferences during the year. Pro- 
motional events were held in Goose Bay- 
Happy Valley, Labrador; Sydney, Nova 
Scotia; and Campbellton-Dalhousie, 


Results of cases submitted for decision in 1983 


National/ 
Ethnic Origin 30 1 1 32 


2 


Religion 1 


29 
: 
De ienels Ach Sk 


Disabilities 56 27 
5 


Total 29 


Fredericton and Saint John, New 
Brunswick. 


The Atlantic regional office received 2,800 
enquiries in 1983 — an increase of 25 per 
cent over the previous year. This repre- 
sented a 133 per cent increase since the 
first year of operation in 1979. 


Fifty formal investigations were completed 
during the year in such areas as mandatory 
retirement, reasonable accommodation and 
discrimination in the work place. The Atlan- 
tic regional office has handled 242 formal 
complaints since 1979. 


Distribution of complaints by grounds accepted 
in 1983 


Disability 
22.1% 


Colour/Race/ 
National or 
Ethnic Origin 


29.8% 


Family 
Status 


Others 
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Quebec Region The office received a 1983 monthly average 
of 700 requests for information. Because of 


A pilot project to encourage greater visibil- the steadily-increasing volume of requests, 

ity for the Commission through closer the office established a referral system to 

working relationships with representatives guide people to the appropriate agency for 

of the news media was a major undertaking help when the problem is out of the 

of the Quebec regional office in 1983. The Commission’s jurisdiction. 

focus of this effort was to develop an 

awareness of sexual harassment and of the The Quebec Regional office received 

1983 amendments to the Canadian Human 35 new formal complaints in 1983 and 

Rights Act. referred 52 to the Commission for a decision. 
The trend is towards systemic rather than 

During the year, several federal government individual complaints, particularly against 

departments asked for assistance in devel- companies and departments which do not 

opment of seminars to inform managers of promote the hiring of women in occupa- 

the impact of the Act on their operations. tions traditionally reserved for men. 


Results of cases submitted for decision by year (including percentage of total) 


Results 


Total 
1979-83 1048 423 199 1670 230 105 2005 


Subject 


Region 


Headquarters 
Atlantic 


Quebec 


Ontario 


Prairie 


Alberta & NWT 


Western 


Total 


39 


Ontario Region 


Streamlined procedures for handling com- 
plaints and enquiries and increased staff 
enabled the Ontario regional office to offer 
additional educational and consultative ser- 
vices to employers, unions and community 
groups in 1983. This was the first step 
taken by the office to achieve more 
balance between compliance and educa- 
tional programs. 


Conciliation results by grounds and years 


Ne Results 


Grounds 


Race/ 
5 5) 1 1 

Colour 
National/ 
Ethnic Origin A iE 1 
sige ees 
ns 
SS 
se [SE ; 

he 2 2 1 
Family status| 1 | 1 4 2 
Ee + +~— 
re esis 
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came] + [2] | > fap aba s | 
=o 8 

= pea aie 


1981] 40 


ae 
1980 1 
wl efe | re] 


Total 
1979-83 15 99 q 


For example, the office provided advice to 
a major private sector natural resource 
company on its anti-harassment policy, 
helped the company review its employment 
forms and procedures and provided human 
rights training for its management. In an- 
other major project, the office provided 
supervisors and management of a large 
Crown corporation with day-and-a-half-long 
seminars on their legal responsibilities 
under the Canadian Human Rights Act and 


Physical disability 


Type of 
Disability 


[Alcoholism 


Heart Ailment 


Arthritis 


Diabetes Mellitus 


Epilepsy 


Cerebral Palsy 


Multiple Sclerosis 


Sight Impairment 


Amputee/ Disabled Limb 


Lung Disease 


Paralysis 


Muscular Dystrophy 


Skin Condition 


Allergies 


Speech Impairment 
Respiratory Condition 


Use of Wheelchair 


Mental Disability 
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on the role of human rights in effective 
personnel management. Between 200 and 
300 managers will eventually participate in 
this on-going program. 


The Ontario regional office also increased 
its activity with unions during the year. In 


cooperation with the Canadian Labour Con- 


gress, it provided week-long and weekend 
human rights training. Staff also partic- 
ipated in the Metro Toronto Labour Train- 
ing Program for union representatives at 
the municipal level. This program will yield 
trained instructors able to teach human 


rights within their unions and to participate 


in a human rights course for the Metro 
Toronto labour education program. 


The office participated in multi-disciplinary 
committees that evaluated educational 
materials and developed feasibility plans 
for a race relations training institute and 
community development strategies to im- 
prove community and race relations in the 
Metro Toronto area. 


The Ontario regional office handled 5,462 
enquiries during the year, about 400 of 
which demanded some preliminary investi- 
gation. The office received 69 formal com- 
plaints and referred 56 to the Commission 
for a decision. 


Complaints accepted by regions by grounds 


Grounds 
Region 


cero 
Atlantic oa 


Total — 1983 


Total 1979-83 
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Prairie Region 


The Prairie regional office continued in 
1983 to help employers, unions, community 
groups and the public understand their 
rights and responsibilities under the 
Canadian Human Rights Act. 


Staff of this office, which covers North- 
western Ontario as well as Manitoba and 
Saskatchewan, again toured the region to 
meet rural residents. Commission repre- 
sentatives toured Saskatchewan with staff 
from the provincial human rights commis- 
sion, holding public meetings in Prince 


Albert, Swift Current, Gravelbourg and 
Maple Creek. 


The regional director also participated ina 
cable TV series on human rights in co- 
operation with several ethnic minority 
groups and the office sponsored a seminar 
in Winnipeg on the impact of international 
human rights law in Canada. 


Regional staff attended or participated in 
67 workshops on human rights issues 
during the year. The office handled 2,051 
enquiries, accepted 42 new complaints and 
submitted 67 cases to the Commission 
during 1983. 


Ciosed cases by respondents and results 
(includes complaints by employees and users of services) 


Respondents 


Government of Canada 


— Departments 


= 
oO 


— Commissions, boards and 
agencies 


i 
a 


— Crown Corporations 
Banking 


Broadcasting, networks and stations 


— 
N 


Telephone and telecommunications 
Transportation 


— Airlines 
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— Railways 


eb 
th 
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— Buslines 


— 


— Shipping and ferry lines 


nN 
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— Trucking 


A 
; 


— Courier companies 


= 
nO 


— Other transportation 


—_ 
o 


Unions and employee associations 


e 
nm 
o 


Grain and feed companies 


at 
wo 


The nuclear industry (mining, 
processing, sales and regulation) 


Sports organizations 


Other private companies under 
federal jurisdiction 


~ 


Miscellaneous 


ie A 
Er 
—|D 


Total - 


42 


Alberta and Northwest Territories Region 


Native residents of Alberta and the North- 
west Territories were the focal audience of 
a regional information and education pro- 
gram in 1983. They were made more aware 
of their human rights and the presence of 
the Commission as a result of special 
efforts by the regional office to inform 
them of the purpose, scope and mandate 
of the Commission. 


Contact with native communities and 
organizations culminated in a two-day Com- 


groups. Commission members also met 
with Indian leaders, federal employers and 
union representatives. As a result, the 
office has received an increase in the num- 
ber of enquiries and complaints originating 
from the native sector. 


The regional office responded to 2,080 
enquiries during the year, many of which 
originated in the Northwest Territories. The 
office received 27 new complaints and pro- 
cessed 36 for presentation to the Commis- 
sion, as well as resolving several cases 
informally before they were lodged as 
official complaints. 


Regional staff participated in 60 confer- 
ences, seminars, workshops and meetings. 


Complaints accepted by provinces by grounds 
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Western Region 


Helping managers and employees in both 
the public and private sectors to under- 
stand and appreciate human rights initia- 
tives was a major activity of the Western 
regional office in 1983. 


For example, 300 letters that explained the 
Commission’s work and the role of the 
regional office went out to federal govern- 
ment departments and Crown corporations 
and to corporations and agencies operating 
in federally-regulated industries. Copies of 
the recent amendments to the Canadian 
Human Rights Act were included with the 
letters, which emphasized the availability 
of the Commission’s consultative services. 


The office conducted a seminar for 

21 social workers who counsel multicultural 
clients to give them a basic understanding 
of the legal concept of discrimination as 
prohibited under the Act. The seminar was 
organized in cooperation with the Univer- 


Complaints on sexual harassment* 


sity of British Columbia’s School of Social 
Work (Continuing Education) and the Multi- 
cultural Concerns Committee of the B.C. 
Association of Social Workers. 


Regional staff and a systemic consultant 
from the national office presented 90 man- 
agers in the Pacific region of Correctional 
Services Canada with workshops on the 
application of the Act in matters of employ- 
ment. A representative participated ina 
pilot project of cross-cultural training for 
its police officers and was a resource per- 
son for the RCMP’s regular cross-cultural 
course for its officers. 


The regional office staff conducted or par- 
ticipated in a total of 30 workshops/ 
seminars and participated in 32 panel dis- 
cussions at such events as conferences. 


The Western region office handled 2,430 
enquiries during the year. Forty formal 
complaints were investigated and 52 were 
referred to the Commission for a decision. 


Accepted complaints on harassment by grounds 


ooonne fo fete fafa] ™ 


“Fifty-one cases of harassment based on sex in this table include 
those which involve an attempt by the harasser to establish a 
sexual relationship with the victim. Ten cases do not involve an 
attempt by the harasser to establish a sexual relationship with 
the victim. An example would be a case in which a woman is 
the victim of repeated taunts because of her pregnancy. 


Note: One case is in the service area 
“Sexual harassment cases covered in this table are those that involve an 
attempt by the harasser to establish a sexual relationship with the victim. 
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Research and Policy 


Growth in the volume and complexity of 
complaints and issues handled by the 
Canadian Human Rights Commission has 
increased the policy support required by 
staff and members of the Commission. As 
well, the support needed by the Commis- 
sion has evolved from basic research into 
fundamental issues experienced in the 
early days of the Commission to applied 
research related to specific operational and 
policy needs. 


To satisfy this changing demand, a 
Research and Policy Branch was formed in 
1983 with a redefined mandate from the old 
Research and Special Studies Branch. The 
year’s work was directed at supporting the 
Commission’s decision-making process in 
such areas as complaints, relations with 
other agencies and the public, representa- 
tions to Parliament and advice to 
employers and organizations serving the 
public. 


Three presentations were made to Parlia- 
mentary Committees in 1983 and are avail- 


able from the branch. These included a 
brief to the Special Parliamentary Commit- 
tee on Pension Reform. It dealt with the 
need for fairness and equality in pension 
plans and commented on equality factors 
related to sex, marital status and age; the 
financial security of homemakers; the rela- 
tionship between the abolition of manda- 
tory retirement and pension plans; and pen- 
sions related to disability. 


Reference notes were made available to 
the Special Committee on Participation of 
Visible Minorities in Canadian Society. 
These notes provide background informa- 
tion on the recourse available under the 
Canadian Human Rights Act for discrimina- 
tion based on race, colour and national or 
ethnic origin. 


In an appearance before the Special Senate 
Committee on the Canadian Security Intelli- 
gence Service, the Chief Commissioner 
focused on the possible discriminatory 
impact of wide use of security clearances 
as acondition of employment. He urged 
that a recourse procedure be developed for 
persons who are denied employment 
because of security requirements. 
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Administration 


General 


Systems and procedures are effectively 
operating to provide administrative support 
services to the Commission operations and 
to tribunals established by the Canadian 


Human Rights Commission. 


Personnel 


Staff strength is at the authorized ceiling 


level of 135 person years. 


Finance 


The following is a statement of expendi- 
tures by financial component for the Cana- 
dian Human Rights Commission for the 
period January 1, 1983, to December 31, 


1983. 


Salaries and Wages 


$3,921,647 


Other Personnel Costs 


593,249 


Transportation and 
Communications 


620,353 


Information __ 


91,634 


Professional and 
Special Services 


918,924 


Rentals 


Purchased Repair and Upkeep 


34,198 


Utilities, Materials 
and Supplies 


118,145 


Construction and Acquisition 
of Machinery and Equipment 


89,900 


All Other Expenditures 


12,380 


$ 
$ 
$ 
$ 
$ 53,402 
$ 
$ 
$ 
$ 
$ 


6,453,832 


Statement of expenditures by cost centre 


for the period January 1, 1983, to 
December 31, 1983. 


Office of the Chief 
Commissioner 


413,428 


Privacy Commissioner 


49,329 


Privacy Complaints 
Investigation 


141,951 


Secretary General 


569,336 


Public Programs 


783,224 


Complaints and 
Compliance 


954,938 


Research and Policy 


Alf PAiA A PA 


212,596 


Administration, Personnel 
and Finance 


$1,285,337 


Regions 


$1,390,444 


Employee Benefit Plan 
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$ 593,249 
$6,453,832 


Appendix 1 


Organization Chart 


Commission 
Members 


Chief 
Commissioner 
Deputy Chief 

Commissioner 


Legal Division 


Secretary 
General 


Regional Offices 


Atlantic Prairie 
Quebec Alberta & NWT 
Ontario Western 


Administration, Complaints 
Personnel and and Compliance 


Research and 
Policy 
Branch 


Public Programs 


Branch 
Finance Branch Branch 
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Appendix 2 


List of personnel 


Beaufort, Pauline 
Bell, John 
Bernier, Claude 
Blake, Gary 
Bonneville, Monique 
Borden, Allan 
Boulet, Chantal 
Bourdon, Lorraine 
Brazeau, Gérald 
Breau, Cathy 
Burpee, Joyce 
Burr, Catherine 


Carrier, Georges 
Charette, Michel 
Chartrand, Yolande 
Child, Alwyn 
Chujor, |kwo 
Clayton, Jean 
Cocksedge, Allan 
Cook, George 
Coté, Marcel 
Craven Fien, Beverly 
Creamer, Lynn 
Cyr, Jean-Guy 


Davey, Pat 

Delisle, Julien 
Demierre, Geraldine 
Desjardins, Ann 
Désormeaux, Diane 
Djahanbin, Nelly 
Doyle, Kathy 
Dumaine, André 
Dumais, Peggy 
Dumont, Lise 
Duncan, Angela 
Dunlop, Debbie 
Duvall, Donna 


Evans, Jocelyne 
Evans, Margaret 


Faubert, Anne-Marie 
Fecteau, Diane 
Fromme, Joan 
Fulton, Marg 


Gagné, Claire 
Gallinger, Diane 
Gilmour, Roberta 
Glynn, Mike 
Gottenberg, Dolores 


Hall, Anne 
Hamelin, George 
Hardy, Gisele 
Hargadon, Brian 
Henry, Judy 
Heyliger, Pat 
Ho Lem, George 
Holm, Flemming 
Hopkins, Al 
Hosking, David 
Howe, Dallas 
Howell, Sandy 


Jackson, Sally 
Johansen, Louise 
Johns, Don 
Johnson, Brenda 
Jones, Cathy 
Juriansz, Russell 


Knol, Kim 
Krauter, Brenda 
Kulhanian, Lesley 


Lafreniére, Charles 
Lamont, Paul 
Larose, Danielle 
Leano, Rebecca 
Légaré, Daniel 
Legault, Anne-Marie 
Legault, Gina 
Leigh, Woh-Peng 
Leroux, Paul 
Lewis, Kathleen 
Longpré, Karen 


M’Gonigle, Shelagh 
MacAulay, Louise 
Madsen, Pam 
Malboeuf, Rachelle 
Martin, Doug 
McDonald, Francine 
McIntyre, Danny 
McKeown, Carol 
McKervill, Hugh 
Mehat, Ajit S. 
Méranger, Michele 
Mercier, Paul 
Metras, Danielle 
Mimeault, Judy 
Murray, Sheila 


Neary, Gerry 
Newkirk, Reggie 
Nolan, Helen 


O’Brien, Steve 
O’Connell, D’Arcy 
O'Connor, Warren 
O’Grady, Bonnie 
Omatsu, Maryka 


Palmer, Marion 
Patch, Tom 

Pépin, Gilles 

Pitre, Michel 
Plamondon, Josée 
Poirier, Linda 
Pouliot, Jean-Pierre 
Preito, Dora 
Proulx, Michel 


Quinn, Denise 


Richardson, Dorothy 
Ridding, Peggy 
Riopel, Céline 
Ritchot, Nicole 
Robert, André 
Robinson, Michelle 
Rozsa, Charles 


Sackrule, Bart 
Scallen, Ed 
Schachhuber, Dieter 
Scheel, Leslie-Ann 
Seale, Lewis 
Simpson, Paula 
Sims, Mary 

Singh, Ram 
St-Amour, Anita 
Stein, Lorisa 
Stunden, Ray 


Tessier, Jim 
Therien, Pat 
Thomas, Jeannie 
Thompson, Anita 
Trappitt, Shirley 
Trellert, Nicole 
Tremblay, Pierre 
Turcotte, Paul 


Ulch, Ted 


Valliéres, Denise 
Van Berkel, Gerard 
Veillette, Lucie 
Vézina, Danielle 


Wankam, Marie 
Weatherall, Gail 
Wild, Shelley 
Wilkie, Donna 
Wouk, Judith 


Young, Debra 
Young, Tim 
Young, Wendy 


Zappa, Gwen 
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Chief Commissioner Président 
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The Hon. John Crosbie, P.C., Q.C. 
Minister of Justice 

House of Commons 

Ottawa, Ontario 

K1A 0A6 


Dear Mr. Crosbie: 


Pursuant to Section 47 of the Canadian Human Rights 
Act, | hereby transmit to you the annual report of-the 

Canadian Human Rights Commission for the calendar 
year 1984 for submission to Parliament. 


Yours sincerely, 


kA order ier ner 


R.G.L. Fairweather 


encl. 


“Every individual should have an equal opportunity with 
other individuals to make for himself or herself the life 
that he or she is able and wishes to have, consistent with 
his or her duties and obligations as a member of society, 
without being hindered in or prevented from doing so by 
discriminatory practices based on race, national or ethnic 
origin, colour, religion, age, sex, marital status, family 
status, disability or conviction for an offence for which a 
pardon has been granted.” 

From Section 2 

Canadian Human Rights Act 


TABLE OF CONTENTS 


12 
13 


18 
19 


Preface 
The Commission and Its Mandate 
Recommendations for Amendments to the 
Canadian Human Rights Act 

New Grounds 

Improving the Protection Provided by 

the Act 

Procedural Modifications to the Act 
Implementation of 1983 Amendments 
Commission Responses to Special Issues 

“Equality Now” 

“Equality in Employment” 
Data Collection 
Complaints 
Processing Complaints 
Selected Examples and Solutions 
Tribunal and Court Actions and Outcomes 


LIST OF CHARTS 


30 


30 


30 


30 


31 


Results of complaints submitted for decision 
in 1984 


Distribution of complaints by grounds 
accepted in 1984 


Results of complaints submitted for decision 
by year 


Breakdown of enquiries by regions and 
selected subjects for 1984 


Conciliation results by grounds and years 


30 
34 


41 


45 


3 


31 
32 
33 
33 


33 


Charts 
Branch Activities in 1984 
Introduction 
Organization Chart 
Research and Policy 
Complaints and Compliance 
Public Programs 
Administration, Personnel and Finance 
Regional Reports 
Atlantic Region 
‘Quebec Region 
Ontario Region 
National Capital Region 
Prairie Region 
Alberta and Northwest Territories Region 
Western Region 
List of Personnel 


Disability complaints 
accepted by type by year 


Complaints accepted by regions by grounds 
Closed complaints by respondents and results 
Complaints accepted by provinces by grounds 
Complaints on sexual harassment 


Accepted complaints on harassment by 
grounds 


Footnote: The 1984 figures in all charts in this report reflect a change in how the Commis- 
sion compiles its statistics. Figures for the other years were based on the number of 
complainants. (For example, a single complaint could be made on behalf of three people.) 
The 1984 figures are based on the number of complaints. 


PREFACE 


Nineteen eighty-four did not measure up 
to its advance billing as the year in which 
George Orwell’s dire forecast of the per- 
vasive and intrusive state finally would 
succeed in stifling the human spirit. In 
fact, one of this year’s delightful ironies 
involved the general public witnessing the 
futile scrambling of ideologues of both 
the right and the left to claim Orwell as 
one of their own. George Orwell’s novels, 
Nineteen Eighty-Four and Animal Farm, 
remained what they had always been, 
prophecies of what might happen if the 
polarizing trends of the cold war continued 
and intensified. Nineteen Eighty-Four was 
written as an antidote to the totalitarian 


disease. Orwell “resisted efforts to manipu- 


late the press in order to distort public per- 
ceptions of the truth. He fought against 
the invention of language intended to 
baffle rather than inform.” The end of the 
year 1984 will not foreclose our need to be 
vigilant against totalitarianism in all its 
forms. 


Canadians experienced a sense of kinship 
with and responded generously to count- 
less people around the world who were 
victims of starvation and of repression. 
We were buoyed by the courage of the 
martyred Polish priest, Jerzy Popieluszko, 
whose commitment to his pastoral voca- 
tion resulted in his death at the hands of 
frightened men. 


Bishop Desmond Tutu, general secretary of 
the South African Council of Churches was 
awarded the 1984 Nobel Peace Prize. The 

Norwegian Nobel Committee ‘‘recognize(d) 


the courage and heroism shown by Black 
South Africans in their use of peaceful 
methods in the struggle against apartheid.” 


These names bear witness to the fact that 
courageous defenders of justice, goodness 
and love are not an endangered species of 
our time. 


The Commission continued its efforts to 
nourish the goal of equal opportunity both 
by resolution of individual complaints and 
by a variety of public programs designed to 
assist both the public and private sectors 
covered by the Canadian Human Rights Act 
to eliminate proscribed discriminatory prac- 
tices. The Commission undertook an exten- 
sive consultation process with representa- 
tive government departments, employers 
and purveyors of goods and services and 
accommodations and consumer groups 

to explain the 1983 amendments to the 
Canadian Human Rights Act and obtain 

the comments and criticisms of those 
consulted about the possible direction 
interpretive guidelines should take. The 
policy decisions that are the result of the 
consultations will be disseminated early in 
1985. 


The Commission greeted the 33rd Parlia- 
ment confident of the support of MPs 

for the overall principles of the Canadian 
Human Rights Act. Encouragement of our 
work by Parliament has been a constant 
source of reassurance to members of the 
Commission and staff since the Commis- 
sion was established in 1977. 


April 17, 1985, will see the coming into 
effect of section 15 of the Canadian Char- 
ter of Rights and Freedoms. The entrench- 
ment of equality rights in a Constitution 
which is the supreme law of Canada will 
not lessen the Commission’s obligation to 
offer a remedy for complaints of discrimi- 


natory treatment. Indeed because of expec- 


tations raised by the equality rights clause 
of the Charter, the Commission expects its 
role of advocacy and education to be 
needed more than ever. 


LA orden (eeavion vem 


R.G.L. Fairweather 
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Juanita Westmoreland-Traoré 


The Commission believes that to remain 
true to the goal of equality of opportunity 
it is essential that Canadians give gener- 
ous recognition to the country’s multicul- 
tural heritage as being a positive force for 
goodwill and understanding. 


The Canadian experience in living together 


is a unique feature of our nationhood and 
offers something of value to the world. 


Ct cis 


Rita Cadieux 


George Imai 


Sheila O’Brien 
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Ramona Quenneville 


THE COMMISSION AND ITS 
MANDATE 


The Canadian Human Rights Commission 
was established in 1977 to promote social 
change leading to equal opportunity for 
all, by. reducing discrimination. This is 
achieved by handling and processing com- 
plaints impartially, advocating the princi- 
ples of human rights, and encouraging 
compliance with and the understanding of 
the Canadian Human Rights Act. 


The Commission has two full-time mem- 


bers — Gordon Fairweather, the Chief Com- 


missioner, and Rita Cadieux, the Deputy 
Chief Commissioner - and six part-time 
members — Malcolm MacDonell of Anti- 
gonish, Juanita Westmoreland-Traoré of 
Montreal, George Imai of Toronto, Ramona 
Quenneville of Windsor, Yude Henteleff of 
Winnipeg and Sheila O’Brien of Calgary. 


Members are appointed by Governor 

in Council (seven-year terms for full-time 
members, three-year terms for part-time 
members). Their varied professional back- 
grounds and experiences gained in differ- 
ent parts of the country collectively 

give the Commission a wide range of 
experience and knowledge. 


The Commission meets about 10 times 
each year; only Commission members can 
make decisions on complaints filed with 
the Commission. It is they who decide 
whether a complaint of discrimination is 
upheld or unfounded. Commission mem- 
bers also decide to approve a settlement, 
to dismiss a complaint, to refer a com- 
plaint to conciliation, or to establish an 
independent human rights tribunal. 


As well as making decisions on individual 
cases, Commission members shape human 
rights policy at the federal level in Canada 
by passing guidelines pursuant to various 
sections of the Canadian Human Rights 
Act; by recommending to Governor in 
Council that regulations be passed, and by 
determining how the Commission will inter- 
pret its mandate in specific areas. In addi- 
tion, Commission members have a broader 
role, with a variety of groups and agencies, 
of improving public attitudes and practices 
through the provision of information, 
education and co-operation. 


Working through its national office in 
Ottawa and seven regional offices across 
the country, the Commission administers 
the Canadian Human Rights Act which pro- 
hibits discrimination on 10 grounds: race, 
colour, national or ethnic origin, religion, 
age, sex, marital status, family status, 
disability and pardoned conviction. 


The Commission’s authority encompasses 
all areas of federal jurisdiction including 
federal departments and agencies, Crown 
corporations, private companies which 
regularly transport goods or people across 
provincial or national borders, chartered 
banks, companies which handle radioactive 
materials, inter-provincial or international 
pipelines, broadcasting companies and 
telephone companies doing business in 
more than one province. 


RECOMMENDATIONS FOR 
AMENDMENTS TO THE 
CANADIAN HUMAN RIGHTS 
ACT 


On July 1, 1983, legislation that substan- 
tially amended the Canadian Human Rights 
Act was proclaimed after having been 
unanimously passed by Parliament. The 
Act to Amend the Canadian Human Rights 
Act featured changes sought by the Com- 
mission since its inception. In 1984, the 
Commission continues to recommend to 
Parliament amendments that would extend 
protection under the Act. 


NEW GROUNDS 
Sexual Orientation and Political Belief 


The Commission recommends the inclu- 
sion of these grounds as it considers that 
persons should not be denied employment 
Opportunities because of sexual orientation 
or political belief unless there are bona 
fide reasons why these make them unfit to 
perform a job. Remedies should be avail- 
able to persons of merit or ability who are 
unfairly denied employment opportunities 
on these grounds. Protection from denial 
of access to goods and services should 
also be ensured. 


The Commission recommends to Parlia- 
ment that sexual orientation and political 
belief be added to the proscribed grounds 
of discrimination under the Canadian 
Human Rights Act. 


Criminal Conviction or Charges 


The current Act extends protection from 
discrimination to those convicted individ- 
uals who have received a pardon for their 
offences. However, only eight complaints 
have been accepted on this ground since 
1978. 


The Commission believes that, unless there 
is a relationship between the offence com- 
mitted and the employment or services 
sought, the question of whether an individ- 
ual has been pardoned should not be a 
relevant consideration. For example, an 
employer may have a valid reason for refusing 
to employ, as a truck driver, an individual 
convicted of impaired driving, or someone 


convicted of embezzlement as an account- 
ant. However, these people should be 
considered for other jobs. 


Once a person has completed a sentence, 
he or she should not be refused an employ- 
ment opportunity, a service, or accommo- 
dation solely on the basis of a record of 

a criminal conviction unless a bona fide 
occupational requirement or a bona fide 
justification can be established. 


The inclusion of criminal charges in the 
Act is recommended because although 
information on charges is accessible, 
individuals with charges, but no convic- 
tions, are not eligible for a pardon under 
the Criminal Records Act. This results in 
the anomalous situation where an individ- 
ual-who was not found guilty of commit- 


- ting an offence is nonetheless stigmatized 


and subject to discrimination without any 
possibility of redress. 


The Commission recommends to Parlia- 
ment that criminal conviction or charges be 
added to the proscribed grounds of discri- 
mination under the Canadian Human 
Rights Act. 


IMPROVING THE PROTECTION 
PROVIDED BY THE ACT 


Mandatory Retirement 


Discrimination based on age is proscribed 
under the Canadian Human Rights Act, but 
there are limitations placed on this form of 
protection. Sections 9(2) and 14(c) allow the 
exclusion from membership in an employee 
organization and the termination of the 
employment of an individual who has 
reached the normal age of retirement for 
individuals working in similar positions. 


The Commission has repeatedly recom- 
mended that the practice of mandatory 
retirement should no longer be excluded 
from the discriminatory practices 
proscribed by the legislation. This would 
ensure that a person’s ability to fulfill the 
duties and requirements of a job would 
determine when that person would be 
compelled to retire, thereby allowing 


older workers a greater measure of 
self-determination. 


In view of the fact that age is included 
among the equality rights afforded in sec- 
tion 15 of the Charter of Rights and Free- 
doms, the Commission feels that the time 
has come for Parliament to endorse the 
recommendation and undertake to make 
the necessary amendments to the Act. 


The Commission recommends to Parlia- 
ment that sections 9(2) and 14(c) allowing 
for the imposition of mandatory retirement, 
be deleted from the Canadian Human 
Rights Act. 


Protection for Persons Working on 
Contract 


Protection against discrimination in 
employment is denied to persons working 
on contract or trying to obtain contracts. 
The Commission believes that these 
individuals should not be vulnerable to dis- 
crimination merely because their employ- 
ment does not establish an employer- 
employee relationship. 


The Commission recommends to Parlia- 
ment that the Canadian Human Rights Act 
be amended to provide that discriminatory 
practices and policies are proscribed in the 
letting and cancellation of contracts for 
services. 


Orders Pertaining to Hate Messages 


Section 13 of the Canadian Human Rights 
Act prohibits the repeated communication 
of hate messages by means of the tele- 
phone. Sections 42(1) and 41(2)(a), however, 
limit the order that a tribunal may make 
when a finding of discrimination is made 
under section 13. 


In 1979, a human rights tribunal appointed 
by the Commission found that John Ross 
Taylor and the Western Guard Party were 
engaging in a discriminatory practice by 

using a telephone tape-recorded message 


to direct hatred against Jews. The respond- 
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ents were ordered by a tribunal to stop 
using these messages. Taylor continued to 
place tape-recorded messages on the same 
phone and over time these messages once 
again became racist. He has twice been 
found in contempt of court and sentenced 
to a one-year jail term for refusing to obey 
the tribunal order. 


Because the order of the tribunal referred 
only to the content of Taylor’s hate mes- 
sages and not to his activities, it was diffi- 
cult to enforce. The tribunal could not 
order that the use of the telephone be dis- 
continued, only that the message commu- 
nicated on it was discriminatory and 
should not be communicated further. 


The Commission recommends to Parlia- 
ment that sections 42(1) and 41(2)(a) of the 
Canadian Human Rights Act be amended 
so that a more effective order can be made 
by a tribunal. 


Adverse Effect Discrimination 


The Federal Court of Appeal in the CNR v. 
Bhinder case decided that the Canadian 
Human Rights Act does not cover adverse 
effects or indirect discrimination. Neither 
section 7 nor section 10 were interpreted 
by the court to apply to policies and prac- 
tices which apply to everyone equally but 
disproportionately exclude protected 
classes of people. 


The Commission recommends to Parlia- 
ment that the Act be amended to apply 
clearly to adverse effect discrimination. 
This amendment would ensure that the Act 
applies to neutral policies that although 
applied evenhandedly, hinder certain 
groups from having equal opportunities. An 
example would be height and weight require- 
ments that are not necessary to fulfill the 
essential duties of a job and that result in 
excluding women disproportionately. The 
wording of the Race Relations Act of the 
United Kingdom could serve as a useful 
model upon which to base amendments to 
the Act. 


PROCEDURAL MODIFICATIONS TO 
THE ACT 


Prosecution of Offences under the 
Canadian Human Rights Act 


Sections 45 and 46 of the Canadian Human 
Rights Act provide for offences where a 
settlement approved by the Commission is 
not complied with, where an investigator is 
obstructed, or where a complainant or wit- 
ness is intimidated or suffers retaliation. 
These offences are summary conviction 
matters and the Criminal Code imposes a 
six-month limitation period for the initiation 
of summary proceedings. Section 46 
requires the consent of the attorney- 
general for any prosecution. Experience 
with several of the early retaliation com- 


plaints shows that it is difficult to meet the - 


six-month limitation period in the human 
rights context. Complaints are first inves- 
tigated by a human rights officer and the 
matter is then turned over for investigation 
by the RCMP. The RCMP’s report is re- 
viewed again by human rights officials 
before a request may be made of the 
attorney-general who must consider the 
matter once again. 


The Commission recommends to Parlia- 
ment that section 46 of the Canadian 
Human Rights Act be amended to extend 
the usual limitation period for the initiation 
of summary conviction proceedings pro- 
vided for in the Criminal Code from six 

to twelve months. 


Recommendations for Technical 
Modifications to the Act 


The Commission reiterates its recommen- 
dations for technical amendments made in 
previous annual reports as follows: 


Section of 
Canadian Human 
Rights Act 


Purpose of 
Recommendation 


to eliminate the confu- 
sion resulting from the 
definition of “‘remunera- 
tion” in section 11 and 
the provisions of the 
Canadian Human Rights 
Benefit Regulations 
made under section 18 
of the Canadian Human 
Rights Act. 


to include French 
equivalent of “other” 
representation. 


to change marginal note 
to “ordonnances”’ to 
conform with body of 
text in French version. 


to ensure that a union 
may bring a complaint 
on behalf of some or all 
of its members because 
section 32, which pro- 
vides that any individual 
or group can bring a 
complaint, is not clear 
as to whether this 
covers unions as an 
entity. 


to authorize government 
departments to make 
payment as provided 
for by settlements 
approved by the Cana- 
dian Human Rights 
Commission. 
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IMPLEMENTATION OF 1983 
AMENDMENTS 


The extensive consultation process on 
bona fide defences and adaptation plan- 
ning initiated at the end of 1983 was fully 
implemented by September 1984. About 
250 organizations requested the opportu- 
nity to review draft papers and provide the 


Commission with advice on how the amend- 


ments dealing with disability could be 
interpreted. The Commission also benefited 
from an exchange of views at a series of 
meetings held with senior representatives 
of some of the major employers, purveyors 
of goods and services and advocacy orga- 
nizations affected by the legislation. 


The draft research papers and feedback 
from consultations formed a basis for 
policy positions that were adopted in 
November on the application of both the 
bona fide occupational requirements and 
the bona fide justification exceptions to 
the Act. These policies will form the frame- 
work for analysis of complaints coming 
before the Commission, for any guidelines 
necessary to handle particular classes of 
cases, and for educational materials devel- 
oped to inform, explain and assist in the 
compliance efforts of federally-regulated 
organizations. 
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A major change as a result of information 
obtained during the consultation process 
was the application of these policies to all 
the prohibited grounds of discrimination. 
Given that the substance of the consulta- 
tion process limited the application of 
these policies to the disability ground, the 
implications of the broader application will 
be the subject of further consultations in 
1985. 


Because safety and the assessment of risk 
were issues frequently raised during con- 
sultations, a study was conducted to pro- 
vide a basis for an investigative tool with 
which to gather and analyze the evidence 
needed to evaluate those defences. 


To promote the concept of improved acces- 
sibility to employment and services for dis- 
abled persons, presentations were made to 
organizations at both the national and 
regional levels, discussions were held with 
technical experts and the Commission par- 
ticipated in meetings sponsored by several 
federal departments. 


COMMISSION RESPONSES TO 
SPECIAL ISSUES 


“EQUALITY NOW” 


In May the Commission communicated its 
response to the chairman of the Special 
Committee on the Participation of Visible 
Minorities in Canadian Society, Bob 
Daudlin, MP. The Commission congratu- 
lated the Special Committee on its achieve- 
ment-in bringing together so many impor- 
tant issues in its report “Equality Now.” 
The Commission believes that the report 
acted as a catalyst to heighten concern for 
the important issues affecting visible 
minorities. 


The Commission, as an independent 
agency, presented its reaction to sections 
of the report that are relevant to its work. 
The Commission correspondence included 
the following comments: 


“The first section of the report, ‘‘Social 
Integration’’, seems to the Commission 
to be an area of critical importance. In 
particular, the members of the Com- 
mission endorse proposals to imple- 
ment a new framework for immigrant 
language training (recommendation 1), 
to establish some mechanism to facili- 
tate the sharing and exchange of infor- 
mation between individuals and groups 
(recommendation 5) and to assist 
members of visible minority groups 
and immigrant women to become self- 
sufficient participants in the economic 
and social life of the community 
(recommendation 6). 


The Commission believes that these 
proposals will not only help to ensure 
that community organizations and 
volunteer groups continue to be a help- 
ful and supportive force to the popula- 
tion they serve but also that they will, 
in the words of the Canadian Federa- 
tion of Vietnamese Associations, con- 
tinue to be instruments promoting “‘a 
harmonious multiracial society in this 
country’’. 


Despite the untapped potential of com- 
munity and volunteer action, there 
clearly are areas where governments 


‘In fact, since the commission reading of the Abella 
report, its position has changed to that of endorsing 
mandatory affirmative action. 


must intervene to ensure that members 
of visible minorities are afforded all 
the rights and privileges accorded 
other Canadians. Nowhere is this need 
more obvious than in matters related 
to employment. 


The Commission is generally suppor- 
tive therefore of all appropriate mea- 
sures by governments which would 
enhance real equality of opportunity in 
employment matters. The Commission 
is of a view that such measures should 
be directed both at employers and at 
employee associations. 


Equality of opportunity does not inevi- 
tably result from a neutral policy. The 
Canadian Human Rights Commission has 
long held that special programs may be 
necessary to ensure equality of oppor- 
tunity. We have strongly supported the 
concept of voluntary affirmative action 
targeted for all disadvantaged groups, 
including visible minorities, and that 
support is, if anything, more intensi- 
fied.! The Commission’s view is that 
with the full involvement of employee 
associations in the various stages of 
the process and the availability of the 
relevant labour force data, such action 
can be a strong and effective means of 
ensuring a representative workforce. 


The Commission is aware of the lack of 
data on which to draw to make labour 
market analysis. The combined efforts 
of various interested parties appear to 
have been instrumental in making it 
more certain that a question be consid- 
ered for the 1986 quinquennial census 
which would provide valuable data on 
the ethnicity of Canadian residents 
(recommendation 24). The Commission 
hopes that successful results from the 
1986 quinquennial census will result 
in a comprehensive approach to data 
collection on ethnicity in 1991. 


In the meantime, and in the light of 
the foregoing comments, it should 
come as no surprise that the Commis- 
sion supports the principles endorsed 
by recommendations 12 and 14 (deal- 
ing with affirmative action). Indeed, we 
have been and continue to be par- 
ticipants in the discussions taking 
place at the federal-provincial level on 
these issues, since this is an issue that 
requires national examination. 


The Commission supports the view that 
eventually a clear and pragmatic assess- 
ment must be made as to whether the 
voluntary approach to affirmative 
action is working, and working 
quickly enough. At that time the 
government will have to give serious 
consideration to the merits of manda- 
tory action to ensure the achievement 
of goals which it already recognizes as 
fair and appropriate. * 


As recommendation 25 makes clear, 
employment systems can present 
barriers to equal employment opportu- 
nities, oftentimes inadvertently. Sys- 
temic discrimination is often the root 
cause of an unrepresentative labour 
force and must be eliminated so that 
affirmative action programs do not, of 
necessity, become permanent measures. 


Strong and effective action against dis- 
crimination in matters of employment 
can go a long way in ensuring that our 
society treats visible minorities, and all 
disadvantaged groups, with dignity and 
justice. But this alone is still not 
enough. 


*see footnote ' 


There exists within Canada a small 
number of people whose words and 
actions are at times motivated by racial 
hatred. Some of these individuals seek 
to promote their bigotry publicly. To 
combat this form of racial injustice, 
about which the Canadian Human 
Rights Commission is very concerned, 
the Special Committee made a number 
of recommendations concerning the 
justice system in Canada. 


The Canadian Human Rights Commis- 
sion has no difficulty in supporting 
changes to the Criminal Code which 
would have the effect of simplifying 
the securing of convictions in cases 
involving hate propaganda (recommen- 
dations 35 and 36) and indeed the 
Chief Commissioner supported these 
initiatives in his appearance before the 
Committee. At that time, the Chief 
Commissioner also proposed that sec- 
tion 42(1) or 41(2)(a) of the Canadian 
Human Rights Act be amended so that 
a more effective order with respect to 
hate messages could be made by a tri- 
bunal, such as a public retraction or 
some form of community action. The 
Chief Commissioner also suggested that 
the Television and Radio Broadcasting 
Regulations be amended to cover 
abusive comment or pictorial represen- 
tation based on race, national or ethnic 
origin, colour, religion, sex, age and 
mental or physical disability and the 
Commission is pleased to note that the 
CRTC has now amended the regulations 
accordingly. The Commission feels that 
the immediate implementation of these 
measures, coupled with a thorough 
analysis of the implications of recom- 
mendations 38 and 39 conducted joint- 
ly by the Department of Justice and 
the Commission, will serve to give 
effect to the principles expressed in 
these same recommendations. 


Likewise, the Commission feels that a 
thorough analysis of the recommenda- 
tion which would allow civil litigation 
against discriminators (recommenda- 
tion 43) should also be undertaken by 
the Justice Department. 


The Commission agrees that ‘‘an addi- 
tional consecutive sentence when the 
principal criminal act is racially moti- 
vated’’ should be made possible and 
imposed at the discretion of the sen- 
tencing judge (recommendation 40). 
This supports the recommendations 
made with respect to programs meant 
to integrate visible minorities into the 
justice system (recommendations 47 
through 58), providing minority 
groups are included in the development 
of those programs. 


The Canadian Human Rights Commis- 
sion, of course, has a statutory duty to 
ensure that visible minorities are 
ensured equal opportunity in par- 
ticipating in Canadian society. The 
Commission was therefore pleased to 
note that the Special Committee shares 
the view that public information is a 
vital responsibility of the Commission 
(recommendation 41). The Commission 
does not, however, accept that the 
establishment of race relations divi- 
sions is necessary or desirable. The 
Canadian Human Rights Commission 
has now acquired sufficient resources 
to strengthen its public programs, 
staff, level of expertise and policy and 
research activities, both in regional 
offices and at headquarters, so that it 
can continue to respond quickly and 
effectively to the public on race-related 
issues, or on any other issue which 
falls under its jurisdiction. The Com- 
mission has new personnel in the field 
dedicated to public programs, and it is 
anticipated that this will increase the 
Commission’s effectiveness with 
employers and community groups. The 
Commission is confident that special 
actions or programs directed at visible 
minority groups can be carried out and 
integrated in existing divisions of the 
Commission. 


Lastly, and perhaps most importantly, 
the Canadian Human Rights Commis- 
sion is happy to see the emphasis the 
Committee has placed on education as 
an important vehicle in fostering just 
and harmonious human rights atti- 
tudes (recommendations 67 through 
80). For its part, the Commission 
pledged to continue its efforts, with the 
Provincial Human Rights Commissions, 
to promote public education on human 
rights issues.’’ 


“EQUALITY IN EMPLOYMENT” 


The members of the Commission were 
impressed by the wealth of information 
contained in the Report of the Commission 
on Equality in Employment and com- 


~ ‘mended Judge Rosalie S. Abella for its elo- 


quence and balance. Judge Abella pre- 
sented the pertinent factors that show how 
many people in Canada are restricted from 
achieving their individual potential in the 
workplace, and has outlined the elements 
necessary to achieve change. 


In December the Commission communi- 
cated its initial response to the Report to 
the Minister of Employment and Immigra- 
tion and to the spokesmen for the official 
Opposition and the New Democratic Party. 
Correspondence included the following 
comments: 


“Tt is notable that Judge Abella inter- 
preted her mandate broadly so as to 
identify many factors which inhibit 
equality in employment. Although a 
large proportion of these factors are 
not directly related to the specific man- 
date of the Canadian Human Rights 
Commission, the Commission recog- 
nizes that the need for innovative 
change in education and training, as 
well as the need for quality, accessible 
childcare is clearly essential to the 
achievement of a representative work- 
force. The inability of the Government 
of Canada to impose change unilater- 
ally should not act as an impediment 
to progress in those areas for which it 
is solely responsible. 
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The Report recommends that federally- 
regulated employers be required by 
legislation to implement “‘employment 
equity’’ by eliminating discriminatory 
employment barriers and practices and 
improving the participation of women, 
native people, disabled persons and 
visible minorities. The Commission is 
concerned with the proposed change in 
terminology, because ‘‘affirmative 
action’’ has — despite some vocal critics 
— gradually gained acceptance as it has 
become understood through advocacy 
and education. The Commission is of 
the opinion that the use of a euphe- 
mism may serve to obscure the essen- 
tial components of an ‘‘affirmative 
action’’ program as that term is now 
understood. 


The Canadian Human Rights Commis- 
sion defines affirmative action in 
employment (called ‘‘special programs’”’ 
in the Canadian Human Rights Act) as 
a special program, plan or arrange- 
ment designed to prevent disadvan- 
tages that are likely to be suffered by, 
or to eliminate or reduce disadvantages 
that are suffered by, any group of 
individuals when those disadvantages 
would be or are based on or related to 
the race, national or ethnic origin, 
colour, religion, age, sex, marital 
status, family status or disability of 
members of that group by improving 
opportunities respecting employment 
in relation to that group. 


The Commission has in the past stated 
that, unless affirmative action mea- 
sures were imposed by a human rights 
tribunal, voluntary affirmative action 
was preferable in view of the lack of 
data on which to base a comprehensive 
program and because of the desirabil- 
ity of allowing employers a certain 
flexibility. It has become apparent, 
however, that employers are not avail- 
ing themselves of the opportunity to 
implement affirmative action volun- 
tarily. Therefore the Canadian Human 
Rights Commission supports the 
recommendations for collection of data 
and for mandatory employment equity/ 
affirmative action. 


Judge Abella recommended that no 
hiring quotas be imposed on employers 
but emphasized the need to review 
employers’ results to ascertain whether 
employment practices have actually 
improved employment opportunities 
for the target groups. The Commission 
supports this position. The Commission 
believes that a requirement for 
employers to establish their own goals 
and timetables, monitored by a respon- 
sible agency, should result in a more 
equitable workforce distribution and 
representation of target group 
members. 


With respect to those recommendations 
of the Report that deal specifically with 
the Canadian Human Rights Act, the 
Commission would like to clarify the 
interpretation of some of its provi- 
sions. The Report recommends that 
section 8 of the Canadian Human 
Rights Act be modified to permit the 
collection of data for ‘‘employment 
equity’’ purposes. The Commission has 
always taken the position that the Act 
does not prohibit the collection of data 
for these purposes. Misconceptions 


likely stem from the initial efforts by 
the Commission to discourage the col- 
lection of information which could be 
used to influence individual employ- 
ment decisions in a discriminatory 
manner. The Commission has always 
recognized that the lack of relevant 
data is a major impediment to the 
development of effective affirmative 
action programs and has urged that 
employers under federal jurisdiction be 
required to report regularly on the 
make-up of their workforce by sex and 
minority status. 


The Report further recommends that 
sections 15 and 15.1 of the Canadian 
Human Rights Act be amended to 
ensure that employers are not required 
to seek the prior approval of the Com- 
mission before instituting a special 
program or an adaptation plan. In fact, 
these sections do not contain any 
requirement for the prior approval of 
the Commission. Section 15 is a per- 
missive clause which allows special 
programs (affirmative action). It states 
that the Commission may make general 
recommendations concerning the desir- 
able objectives of the special program, 
plan or arrangement and may, on applica- 
tion, provide advice and assistance on 
their adoption or implementation. 


Section 15.1 is a new provision which 
was part of the 1985 amendments to 
the Canadian Human Rights Act. It 
gives the Commission the authority, 
when requested, to review and approve 
adaptation plans developed to meet the 
needs of persons arising from a disabil- 
ity. When adaptation plans are approved, 
the matters for which they provide 
cannot constitute the basis of a com- 
plaint of discrimination based on a dis- 
ability. The section is related to 
employment only insofar as employers 
make their premises, facilities or oper- 
ations accessible to disabled employees. 


Recommendation 35 requests the dele- 
tion of the term ‘‘establishment’’ from 
section 11. Although the Commission 
believes that the concept of establish- 
ment should be examined to ensure 
that it not be given narrow interpreta- 
tion, the Commission does not believe 
that the concept should be deleted from 
this section of the Act. 


The implications of other recommenda- 
tions that suggest fundamental modifi- 
cations to the Canadian Human Rights 
Act and to the way the Commission 
operates, particularly those recommen- 
dations dealing with models for an 
enforcement agency, will require fur- 
ther review. Specifically, the Canadian 
Human Rights Commission is con- 
cerned about certain models proposed 
by Judge Abella that empower the 
Commission to collect, review and 
assess the workforce data and to inves- 
tigate complaints. Both the legal and 
operational compatibility of this pro- 
posed arrangement is of some concern 
and the Commission is studying the 
concept further before reacting more 
specifically.” 


DATA COLLECTION 


The Commission has urged that employers 
under federal jurisdiction be required to 
report regularly on the make-up of their 
workforce by sex and minority status, and 
is encouraged that Judge Rosalie Abella in 
her report ‘Equality in Employment” has 
made a similar recommendation to ensure 
the development of effective affirmative 
action programs. 


Information pertaining to the participation 
and representation of women, disabled per- 
sons, native people and members of racial 
minorities in the job market must be 
founded on precise data. Such information 
may be used to understand more fully the 
labour force, to establish baselines and 
measure improvement over time and to 
formulate affirmative action plans. 


In Canada today, national labour force par- 
ticipation statistics are available for 
women, but not for other target groups. 
The Commission recognizes that there are 
legitimate reasons for collecting informa- 
tion on the grounds of discrimination. 
Nonetheless, it is important to establish 
safeguards to guarantee that the data can- 
not be used in a negative way against a 
particular group or individual. 


COMPLAINTS 
PROCESSING COMPLAINTS 


The Canadian Human Rights Act estab- 
lishes 10 grounds on which complaints of 
discrimination may be made - race, colour, 
national or ethnic origin, religion, age, sex, 
marital status, family status, disability and 
pardoned conviction. 


When a person seeks to lodge a complaint, 
the Commission ensures the matter falls 
within federal jurisdiction and is covered 
by the Act. Once this is established and a 
formal complaint has been signed, an 
investigator reviews relevant documents 
and interviews all parties who might be 
able to provide pertinent information. The 
investigator’s report is made available to 
both the complainant and the respondent, 
who have the option of making written sub- 
missions within 30 days, before it is sub- 
mitted to the Commission for a decision. 


In rendering a decision on the appropriate 
disposition of a complaint, members of the 
Commission have before them both the 
investigator's report and any submissions 
that parties have chosen to make. 


Some of the options Commission members 
have are to: 


¢ dismiss the complaint (parties may 
appeal dismissal) 

® appoint a conciliator to seek a 
settlement 

® approve any settlement that has been 
proposed during the investigation 

® appoint a tribunal. 


Because a conciliator cannot be compelled 
to appear before a tribunal or court, the 
parties to a complaint may take this person 
into their confidence while discussing the 
possible settlement. 


A tribunal generally functions as a court, 
hearing testimony from the parties and wit- 
nesses and making a binding decision. A 
tribunal may dismiss a complaint. If it finds 
a complaint to be justified, it may order the 
respondent to: 


® cease a discriminatory practice 

e rehire an employee unfairly dismissed 

@ pay compensation for damages, includ- 
ing hurt feelings 

e order an affirmative action plan as a 
“special program’. 


Decisions of tribunals can be reviewed by a 
review tribunal if the original tribunal con- 
sisted of fewer than three members, or by 
the Federal Court of Appeal. 


_ Not all tatters brought to the Commission 


go through this process. Often people 
approach the Commission because they 
have been unable to get help elsewhere, 
and they are frustrated by the boundaries 
of federal and provincial responsibilities 
and the magnitude of government. 


In such cases, the Commission can offer 
no formal assistance, but it does 
endeavour to direct individuals to the 
department or agency where redress may 
lie. Consequently, the number of formal 
complaints processed by the Commission 
is far less than the number of enquiries 
received. 


During 1984, the Commission received 
31,473 enquiries and accepted 414 com- 
plaints. The Commission dismissed 128 of 
those complaints and approved settlements 
for 70 - 43 of these were arrived at during 
investigation and 22 after conciliation. Five 
cases were settled by independent human 
rights tribunals. 


SELECTED EXAMPLES AND 
SOLUTIONS 


Race/Colour/Ethnic Origin 


The Commission was instrumental in 
restoring the privilege of access to a Cana- 
dian Forces Base to four native Indian 
women in the settlement of their com- 
plaints of discrimination based on race, 
colour and ethnic origin. 


The women had been barred from the Base 
after an altercation that broke out when 
racial slurs were directed at their party ata 
junior ranks’ mess. Two non-Indian service- 
men involved were not reprimanded or 
disciplined. 


Military authorities said that the decision 
to deny the women further access to the 
Base was in line with usual policy toward 
civilian guests at the club, and it was not 
related to race, colour or ethnic origin. In 
addition, while the denial cited previous 
incidents, the military authorities did not 
dispute the statement of at least one 
woman that it was her first visit to the 
Club. 


The Commission’s investigation revealed 
that incidents of this kind do not always 
result in denial of access, and the women’s 
privileges were restored. 


Family Status 


Either parent can now sponsor a child born 
out of wedlock who wants to immigrate to 
Canada. 


A natural father found he could not spon- 
sor his son’s immigration because regula- 
tions stated that only a natural mother or 
legal father had this right. He complained 
that he was being discriminated against 
because of his sex and single marital 
Status. The Commission upheld his com- 
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plaint and asked immigration staff to verify 
that the rewording of regulations lists the 
same criteria for natural mothers and 
fathers. 


Since the complaint, the Canadian Employ- 
ment and Immigration Commission has 
drawn up new guidelines giving natural 
fathers sponsorship rights. The com- 
plainant’s application to sponsor was 
reprocessed. 


Sex 


A woman, fired after just four hours on the 
job when her boss found out she was preg- 
nant, received $1,772 in compensation. 


At morning coffee break on her first day 
as a part-time clerk with a Thunder Bay, 
Ont. transportation company, the woman 
discussed her pregnancy with her co- 
workers. When the office manager found 
out, she fired the woman without determin- 
ing when or how long she would be on 
maternity leave. The company believed that 
the woman would be unavailable for casual 
work because of her pregnancy, as well as 
absent during maternity leave, and decided 
that her training time would be wasted. 


The Commission upheld the complaint of 
sex discrimination. Settlement included 
$300 for humiliation and $1,472 for lost 
wages. The company was ordered to rehire 
the woman as soon as a similar job 
became available, and to circulate a policy 
to company managers about discrimination 
against pregnant employees and job 
applicants. 


A male kitchen helper who complained to 
the Commission that he got the “dirty 
jobs” because of his sex received $2,730 
compensation. 


The man worked with two female kitchen 
helpers at a student residence in White- 
horse. A month after starting the job, he 
filed a grievance about having to do 
janitorial work the women did not do. No 
one disputed that he was treated differ- 
ently because of his sex. In fact, his 
female boss assumed he would do heavy 
work not expected of female workers. A 
promised reclassification with a possible 
pay increase did not materialize. The man 
resigned and submitted a complaint to the 
Commission. 


The Commission upheld his complaint of - 
sex discrimination. His settlement included 
$1,230 in back pay and $1,500 for injury to 

feelings and self-respect. 


A female radio operator in St. John’s, 
Newfoundland, who claimed three male 
colleagues were paid more for equal work 
was not discriminated against because of 
her sex. 


In fact, Commission investigations discov- 


ered that all four employees were improper- 


ly paid because the employer misapplied 
its wage scale. 


The investigator found that the woman was 
overpaid for one month. Two of her male 
colleagues were overpaid - one for 25 
months, the other for six weeks. The third 
was underpaid for three months. 


The employer’s scale, based on relevant 
past experience and seniority, followed the 
Commission’s Equal Wages Guidelines. It 
was incorrectly applied, but was not 
discriminatory. 


Age 


A 38-year-old flight attendant complained 
that Air B.C. did not hire her because of 
her age. In fact, she was not hired because 
her application was late. Other women 
hired were aged 40, 35, 34 and 29. The 
Commission dismissed the complaint of 
age discrimination. 


The woman, of Delta, B.C., mailed a letter 
of application on February 13. She said she 
had been told on January 30 that hiring 
would take place in May. The other appli- 
cants were called February 10 and inter- 
viewed February 13-14. They told the Com- 
mission they were not given a hiring date 
or deadline for applications. 


-Commission investigation found no evi- 


dence that age was a factor in the selec- 
tion process. 


Disability 


A trucking company that fired a diabetic 
driver changed its hiring policy following 
settlement of a complaint to the Commis- 
sion of discrimination because of physical 
handicap. 


The Prince Rupert, B.C. man was a part- 
time driver with the company. He worked 
a day and a half, had a medical and was 
hospitalized for five days. Two days later, 
he was fired because company policy pro- 
hibited hiring diabetics. His doctor said he 
was able to do the job and the man had 
not been scheduled to work during his 
hospital stay. 


The settlement was $171.12 in compensa- 
tion for the two days wages he lost and 
$500 for damages to self-respect. Settle- 
ment also included a change in company 
policy. From now on, the company will 
assess each diabetic applicant for a truck 
driving job on the basis of individual ability 
to do the work, ending its blanket ban on 
hiring persons with diabetes. 


21 


TRIBUNAL AND COURT ACTIONS 


Tribunals 


A tribunal may be appointed by the Cana- 
dian Human Rights Commission at any 
stage during the complaint process. Oper- 
ating independently of the Commission and 
comprising up to three members, tribunals 
are selected from a list established by 
Governor in Council. 


Tribunals hear evidence from complainants, 
respondents and witnesses. Complainants 
are uSually represented by Commission 
counsel. Before a tribunal, the Commission 
takes a position “in the public interest’. 
The complainant must advance any differ- 
ent or additional argument on his or her 
own. Tribunal orders may be registered 
with the Federal Court and legal penalties 
invoked for failure to comply. 


Decisions of tribunals composed of fewer 
than three members may be appealed to a 
review tribunal. Decisions of the Commis- 
sion or human rights tribunals may be 
reviewed by the Federal Court. 


An alphabetical listing of cases decided or 
heard by tribunals in 1984 follows: 


Action Travail des Femmes v. Canadian 
National Railway Company 


Action Travail des Femmes, a Montreal 
women’s group, filed a complaint against 
Canadian National Railways (CNR) in 1979 
stating that CNR’s employment policies 
prevent women from being hired for non- 
traditional jobs. A tribunal was established 
in 1981. 
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In a decision rendered on August 22, 1984, 
the tribunal substantiated the group’s com- 
plaint and ordered CNR to adopt a special 
program. This program requires CNR to 
hire one woman for every four blue collar 
positions staffed until women make up 

13 per cent of the blue collar workforce in 
CNR’s St. Lawrence Region. The program 
will begin when all workers on lay-off have 
been recalled or one year elapses, which- 
ever is later. The tribunal also ordered CNR 
to stop using the Bennett Test of Mechani- 
cal Aptitude, and any other practical physi- 
cal tests not administered to men, and to 
stop requiring welding experience for most 
positions. 


CNR has applied to the Federal Court of 
Appeal for a review of the decision. 


Bennett MacPherson v. White Pass and 
Yukon Route Corporation 


The complainant alleged sex discrimination 
after she was refused a job as a locomo- 
tive hostler for the White Pass and Yukon 
Route Railway. A hostler is the person in 
charge of locomotives not in use. She had 
been the first woman to apply for this posi- 
tion in the history of the railway. 


In a decision released February 29, 1984, a 
human rights tribunal decided that White 
Pass did not discriminate against MacPher- 
son. While she was qualified for the job, 
the tribunal observed that MacPherson did 
not make her qualifications known to her 
employer. The tribunal held that the onus 
was on her to do so. 


The Commission appealed the tribunal’s 
decision to a review tribunal which com- 
pleted hearing in 1984. The decision is 
pending. 


Bicknell v. Air Canada 


Donald Bicknell, a pilot, was refused 
employment with Air Canada because of a 
colour vision defect, although he had 
passed Transport Canada’s practical test. 
Air Canada requires pilots to have 20/20 
corrected vision and 20/50 uncorrected 
vision in each eye, as well as normal 
colour perception. 


In a decision released January 5, 1984, the 
human rights tribunal dismissed the com- 
plaint on the basis that the respondent 
had established a bona fide occupational 
requirement of normal colour vision essen- 
tial for reading jet instrumentation. 


Campbell, Ricard, Atkinson, McBratney 
and Hull v. Hudson Bay Mining and 
Smelting Co. Ltd. 


The same human rights tribunal was 
appointed in each of five different physical 
handicap complaints lodged against the 
company by men whose job applications 
were rejected after they were ruled medi- 
cally unfit. The company argued that its 
health standards reflect bona fide occupa- 
tional requirements. The tribunal dealt with 
preliminary objections relating to all com- 
plaints during 1984 and then proceeded to 
examine the cases on their merits. 


In the first of the five cases to be heard, 
McBratney was rejected for a job as an 
apprentice industrial mechanic because 

of a curvature of his spine. The tribunal 
issued an order that he be given the job he 
applied for with seniority to the date of his 
application and $500 for hurt feelings. The 
other cases will be heard consecutively. 


Cashin v. Canadian Broadcasting 
Corporation 


Rosann Cashin alleged marital status dis- 
crimination by the Canadian Broadcasting 
Corporation stating that her contract as a 
reporter specializing in natural resources 
was not renewed because of her husband’s 
high profile as a director of Petro Canada 
and as president of the Newfoundland 
fishermen’s union. Following a Federal 
Court of Appeal decision which set aside 
the Commission decision dismissing 
Cashin’s complaint, the Commission 
appointed a tribunal which began hearings 
in 1984. 


Cassan, Dallas, Overby, Borley, Burke, 


.Best and Burke v. Hudson Bay Mining 


and Smelting Co. Ltd. 


A single human rights tribunal was 
appointed to examine several complaints 
relating to the respondent’s policy that 
female employees of child-bearing age are 
restricted to positions in the company’s 
smelter which have low or no exposure to 
lead. 


The tribunal was continuing its hearings at 
the end of 1984. 


Chapdelaine and Gravel v. Air Canada 


Two complaints that Air Canada’s height 
requirements for pilots have the effect of 
discriminating against women were held in 
abeyance during 1984, awaiting the out- 
come of the Commission’s appeal in the 
Bhinder case to the Supreme Court of 
Canada (see “Other Court Proceedings’’). 
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Forseille v. United Grain Growers 


Mark Forseille was hired as a grain handler 
by the respondent pending the results of 
a pre-employment medical examination. 
He indicated on his application that he 
suffered from diabetes mellitus. The 
respondent decided to terminate the com- 
plainant, citing the danger of the work 
environment for a diabetic. The tribunal 
appointed to inquire into Forseille’s com- 
plaint had not completed hearings at the 
end of 1984. 


israeli v. Canadian Human Rights 
Commission 


A review tribunal considered the appeal of 
Dr. Julius Israeli from a previous human 
rights tribunal decision dismissing his 
complaint that the Canadian Human Rights 
Commission and the Public Service Com- 
mission discriminated against him when 
they screened out his application for a job. 
The review tribunal dismissed his appeal. 


Kibale v. Transport Canada 


A tribunal was appointed to inquire into the 
complaint of Guillaume Kibale alleging dis- 
crimination on the basis of race, colour 
and ethnic origin when he did not obtain a 
public service position after placing first in 
a competition. The tribunal began hearings 
in 1984, and the case was to continue in 
1985. 
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LeRougetel v. Canadian National 
Railway Company 


A tribunal was scheduled to begin hearings 
in January 1984 into a complaint lodged by 
Katy LeRougetel that CNR refused to hire 
her aS a coach cleaner because she is a 
woman. Before the hearings commenced, 
the complaint was settled on the basis that 
LeRougetel would be hired as an appren- 
tice machinist. 


Local 916, Energy and Chemical 
Workers’ Union v. Atomic Energy of 
Canada Limited 


At the Atomic Energy of Canada’s Glace 
Bay Heavy Water Plant near Sydney, Nova 
Scotia, Local 916 of the Energy and Chemi- 
cal Workers’ Union complained to the Com- 
mission in April 1979 that the plant’s 31 
female clerks and secretaries were doing 
work of equal value but were being paid 
less than male plant workers belonging to 
Local 785. 


Shortly after beginning hearings on this 
matter, the tribunal adjourned as both the 
Commission and Atomic Energy of Canada 
applied to the Federal Court of Appeal for 
a review of certain of the tribunal’s prelimi- 
nary rulings. The tribunal recommenced 
hearings in December 1984. 


McCreary v. Greyhound Lines of 
Canada Ltd. 


McCreary, age 37, accused Greyhound Bus 
Lines of practising age discrimination by 
hiring drivers between the ages of 24 and 
35 only. Greyhound refused to employ 
McCreary, maintaining that new drivers get 
the least favourable routes and must be 
young enough to cope with the extra 
stress. A similar complaint had been dis- 
missed in 1980 when a tribunal upheld 
Voyageur Colonial’s policy that new drivers 
be under the age of 40. 


The tribunal substantiated the complaint 

after determining that there was not suffi- 
cient evidence to conclude that the inabil- 
ity to cope with stress was related to age. 
An appeal to a review tribunal is pending. - 


Public Service Alliance of Canada v. 
Treasury Board 


A three-member tribunal was appointed to 
inquire into the complaint of the Public 
Service Alliance of Canada that women in 
the Hospital Services Group were paid less 
than men in the same group for work of 
equal value. The tribunal was to commence 
hearings early in 1985. 


Rommann v. Sea-West Holdings Ltd. 


In a decision released in 1984, a human 
rights tribunal substantiated the sexual 
harassment complaint filed by Rodney 
Rommann, alleging that he was dismissed 
after complaining of being subjected to 
unwanted touching by his captain when he 
was employed as a deckhand. The tribunal 
substantiated his complaint and ordered 

’ that he be paid lost wages of $1,700. 


Shaffer v. Treasury Board 


A review tribunal upheld the decision of a 
tribunal that the Department of Veteran’s 
Affairs (DVA) responded adequately to a 
complaint by Emilda Shaffer that a nursing 
orderly at the Rideau Veteran’s Home in 
Ottawa called her discriminatory names 
and assaulted her. After receiving Shaffer’s 
complaint, DVA agreed to send her a letter 
of apology, to publicize a racial harassment 
policy internally and to have Commission 
staff give an information session on federal 
human rights legislation. The department 
did not agree to pay damages. The review 
tribunal found that DVA was not respon- 
sible for the actions of the nursing orderly. 


Sullivan: and Wood v. Canadian Soccer 


‘Association 


Two Toronto women complained of dis- 
crimination on the basis of sex after a 
female member of a boys’ soccer team was 
not allowed to participate with her male 
teammates in an amateur tournament. 
Lynne Sullivan and Jean Wood, acting on 
behalf of the National Action Committee 
on the Status of Women, lodged the com- 
plaint after Lolita Larsen was refused per- 
mission to play in the boys’ division of 
the 1981 Robbie International Soccer 
Tournament. 


In a decision released January 12, 1984, the 
tribunal determined that the Canadian Soc- 
cer Association does not fall within federal 
jurisdiction. 
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Villeneuve v. Bell Canada 


Brian Villeneuve suffers from varicocele 
and is unable to remain in a standing posi- 
tion for long periods of time. Due to his 
handicap he was no longer able to perform 
the essential duties of his job. The respon- 


dent considered him for alternative employ- 


ment, but the manager of the chosen unit 
refused to accept Villeneuve. The tribunal 


completed its hearings during 1984. A deci- 


sion is pending. 


Court Actions 


In addition to cases presented before 
tribunals, the Commission was involved in 
the following court proceedings during 
1984. Cases are presented in alphabetical 
order. 


K.S. Bhinder and Canadian Human 
Rights Commission v. Canadian 
National Railway Company 


Bhinder, whose religion requires men to 
wear turbans with no other head covering, 
was employed in the CNR yards for four 
and a half years prior to implementation of 
a hard hat policy. A tribunal appointed by 
the Commission decided that CNR dis- 
criminated against Bhinder by insisting he 
wear a hard hat and ordered CNR to rein- 
state Bhinder with no loss of seniority and 
$14,500 in lost wages. 


The Supreme Court of Canada was sched- 


uled to hear argumentation on the case 
early in 1985. 
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This case raises two far-reaching issues: 


e Intent - In its ruling, Justice LeDain dis- 
senting, the Federal Court of Appeal held 
that the Canadian Human Rights Act 
does not apply where there is neither 
differential treatment nor an intent to 
discriminate. This ruling strikes at the 
root of the Commission’s program to 
end ‘‘systemic”’ discrimination, occurring 
when practices and policies in an organi- 
zation limit equal opportunity. The Com- 
mission believes it is long established 
habit, rather than prejudice, that under- 
lies most systemic discrimination. An 
obligation to prove intent would be 
impossible where none exists, and most 
systemic discrimination would be 
sheltered from Parliament’s stated inten- 
tion to establish equal opportunity in 
section 2 of the Act. 


e Reasonable Accommodation - The Court 
also held, Justice LeDain dissenting, 
that employers are under no duty to 
make reasonable accommodation. This 
would provide a defence to an employer 
who, for example, expressed every good 
intention of hiring a person who used a 
wheelchair to get around, yet would not 
provide a desk with enough clearance for 
use by such a person. This also appears 
to threaten translation of equal opportu- 
nities from statute to daily life. 


In the Bhinder case, the attorney general 
intervened in the Federal Court of Appeal, 
on behalf of the Minister of Labour, to sup- 
port the CNR position on bona fide 
occupational requirement. 


Canadian Human Rights Commission v. 
John Ross Taylor and Western Guard 
Party 


In 1984 the Federal Court convicted John 
Ross Taylor of contempt of court for the 
second time for continuing to transmit 
recorded hate messages by phone. Taylor 
had already served a one-year prison sen- 
tence for contempt as a result of his 
actions. However, in 1984 he argued that 
the Charter of Rights and Freedoms’ guar- 
antee of freedom of expression rendered 
section 13 of the Human Rights Act null 
and void. The Federal Court, Trial Division, 
rejected that argument and sentenced him 
to a further one year for contempt of court. 
He has appealed to the Federal Court of 
Appeal. 


Carson et al v. Air Canada 


A review tribunal upheld a ruling that Air 
Canada discriminated on the basis of age 
by refusing to hire six persons over the 
age of 27 as pilots-in-training. Air Canada 
filed an application asking the Federal 
Court of Appeal to review and set aside the 
decision. These proceedings were in pro- 
gress at the end of 1984. 


Dalton v. Canadian Human Rights 
Commission, et al 


Julie Dalton, an employee of CP Air, 
sought an injunction in the Federal Court, 
Trial Division, to prevent the implementa- 
tion of terms of settlement approved by the 
Canadian Human Rights Commission. 


Bianca Peruzza filed complaints of age dis- 
crimination against CP Air and her union 

in 1983 because age was used as a tie- 
breaker in determining seniority. The terms 
of settlement provide for the reallocation of 
seniority by random lot. The Federal Court 
granted the injunction to prohibit the union 
and the company from implementing the 
revised seniority list pursuant to the settle- 
ment they agreed to, which was approved 
by the Canadian Human Rights 
Commission. 


The Trial Division decision has been 


appealed by the Commission to the Federal 
Court of Appeal. 


Kotyk and Allary v. Canada 


. Employment and Immigration 


Commission and Jack Chuba 


Jack Chuba was a respondent with his 
employer, the Canada Employment and 
Immigration Commission (CEIC) at a 1982 
sexual harassment case. The tribunal, and 
later the review tribunal, substantiated 
complaints by two women under Chuba’s 
supervision, and ordered CEIC and Chuba 
to pay special and general compensation 
to the complainants. CEIC complied with 
the order but Chuba appealed the decision 
on his own to the Federal Court of Appeal. 
The appeal was dismissed. 
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MacBain v. Canadian Human Rights 
Commission 


The Federal Court, Trial Division, dismissed 
Alistair MacBain’s application to stop a 
tribunal from continuing hearing the sex- 
ual harassment complaint of Kristina 
Potapczyk against him. MacBain appealed 
the decision to the Federal Court of 
Appeal. 


Subsequently, the tribunal ordered Mac- 
Bain, a former member of Parliament, to 
pay $1,500 compensation for sexually 
harassing Potapczyk when she worked as a 
special assistant in his House of Commons 
office. 


The Federal Court, however, found Mac- 
Bain’s submissions ‘compelling and 
powerful” and stated that the circum- 
stances of the tribunal appointment could 
give rise, in the mind of a reasonable per- 
son, to an apprehension that the tribunal 
would be biased. 


Though the Commission was successful in 
defending the legal right of the tribunal to 
proceed, a shadow remains over the pro- 
cess used to appoint a tribunal, as outlined 
in the Canadian Human Rights Act, and 
passed unanimously by Parliament: 


The Commission receives a complaint, 
investigates it and resolves that the com- 
plaint is ‘““substantiated’’. It then appoints 
a tribunal to determine if the complaint 

is “substantiated” (a matter it has already 
ruled upon itself), selects the individuals 
to serve as members of that tribunal, and 
participates in the tribunal hearing as 
prosecutor. 
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Because the issue of reasonable apprehen- 
sion of bias has been raised, the Commis- 
sion has adopted a new procedure and is 
now declining in all cases to make a find- 
ing that a complaint is ‘“‘substantiated”’. 
Instead, when the evidence gathered during 
the investigation would warrant the appoint- 
ment of a human rights tribunal, the Com- 
mission will either simply do so or appoint 
a conciliator to first attempt to bring about 
a settlement of the complaint. 


McKenzie v. Canadian Human Rights 
Commission 


Dan McKenzie, a Member of Parliament 
for Winnipeg-Assiniboine, dropped eight 
appeals of Commission rulings dismissing 
his complaints of discrimination based on 
ethnic origin. 


McKenzie complained to the Commission 
that various federal government depart- 
ments discriminated on the ground of eth- 
nic origin by giving preference in employ- 
ment to francophones. The Commission 
dismissed the complaints after finding that 
the employment programs were based on 
language ability and not ethnic origin. 


The Commission consented to judgment by 
the Federal Court of Appeal, ordering it to 
reconsider McKenzie’s complaint involving 
the Department of Consumer and Corpo- 
rate Affairs and to give him access to the 
material before the Commission, as well as 
the opportunity to make written representa- 
tions prior to reconsidering his complaint. 


Radulesco v. Canadian Human Rights 
Commission 


Jeanne Radulesco lodged age and national 
Origin discrimination complaints against 
National Museums of Canada and the 
Canadian Intergovernmental Conference 
Secretariat in 1981. In accordance with the 
Commission’s practice at that time, she 
had been advised that the investigator 
would be recommending that her com- 
plaints be dismissed and that she would be 
able to make written submissions to the 
Commission. She requested, but was not 
given, a copy of the investigator’s report. 
To that extent, the case raised the same 
issues of procedural fairness as did the 
case McKenzie v. Canadian Human Rights 
Commission (above). 


Rather than consenting to judgment as it 
did in the McKenzie case, the Commission 
proceeded to the Supreme Court of Canada 
hoping to obtain some clarification as to 
the norms of conduct the Commission 
need follow for the proper exercise of its 
jurisdiction. In a decision rendered Novem- 
ber 22, 1984, the Supreme Court indicated 
that the Commission’s present practice 
regarding disclosure of information is ade- 
quate, and a minimum standard that must 
be met in all cases. 


The Court agreed that procedural fairness 
requires that the complainant be provided 
with an opportunity to make submissions, 
at least in writing, before any action is 
taken on the basis of the report: however a 
hearing is not necessarily required, and to 
ensure that such submissions are made on 
an informed basis it must, prior to its deci- 
sion, disclose the substance of the case 
investigation to all parties. 


The case is important because it settled 
that the Commission need not hold an oral 
hearing and the parties have a right to the 
substance of the case and to make written 
submissions only. The case left open the 
question of the Commission’s right to with- 
hold confidential information about third 
parties. 


Robichaud v. Department of National 
Defence 


Bonnie Robichaud’s sexual harassment 
complaint against Dennis Brennan, her 
foreman at Canadian Forces Base North 
Bay, was originally dismissed by a tribunal 
in 1982. She appealed to a review tribunal 
which reversed the decision and held the 
Department of National Defence and the 
Treasury Board liable for the harassment. 
The Department of National Defence and 
Dennis Brennan appealed to the Federal 
Court of Appeal in 1984. A decision is 
awaited. 


Stevenson v. Canadian Human Rights 
Commission, Air Canada and the 


. Canadian ‘Air Line Pilots Association 


Ross Stevenson abandoned his appeal to 
the Supreme Court of Canada in which he 
argued that section 14(c) of the Canadian 
Human Rights Act was rendered inopera- 
tive by the Canadian Bill of Rights. His 
argument was rejected by the Federal 
Court of Appeal which upheld the Commis- 
sion’s dismissal of an age discrimination 
complaint. 


Section 14(c) of the Act permits mandatory 
retirement of individuals at what is consid- 
ered the ‘“‘normal”’ age of retirement for 
others working in the same occupation. 
Ross Stevenson complained that Air 
Canada discriminated against him by forc- 
ing him to retire at age 60. The Commis- 
sion dismissed the complaint on the basis 
that age 60 was the normal age of retire- 
ment for commercial pilots across Canada. 


Sumbal v. Canadian National Railway 
Company 


A hearing into a complaint of religious dis- 
crimination in employment by Paviat Singh 
Sumbal, a Sikh, has been adjourned pend- 
ing the final disposition of the CNR v. 
Bhinder case. 
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CHARTS 


Results of complaints submitted for Decision Distribution of complaints by grounds accepted 
in 1984 in 1984 


Note: Retaliation cases are investigated and decision is made by 100% 
management 


Results of complaints submitted for decision by year (including percentage of total) 


481 


444 


480 


352 


026 


Regions 


Headquarters & 
National Capital 


84 
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Disability complaints accepted by type by year 


Type of 
Disability 


Alcoholism 


Conciliation results by grounds and years 
Bas Ailment 


‘Speech Impairment 
espiratory Condition 
se of Wheelchair 
|Mental Disability 


bala Conditions 
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Closed complaints by respondents and results 


= + 


Respondents 


Government of Canada 
~ Departments _ 


S) 


Other private companies under federal 
urisdiction : 
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“Sexual harassment cases covered in this table are those that 
involve an attempt by the harasser to establish a sexual 
relationship with the victim. 


*Sixty cases of harassment based on sex in this table include those 
which involve an attempt by the harasser to establish a sexual 
relationship with the victim. Eighteen cases do not involve an attempt 
by the harasser to establish a sexual relationship with the victim. An 
example would be a case in which a woman is the victim of repeated 
taunts because of her pregnancy. 
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BRANCH ACTIVITIES IN 1984 
INTRODUCTION 


At headquarters in Ottawa, the Secretary- 
General supervises the work of four 
branches and seven regional offices. The 
branches - Research and Policy, Com- 
plaints and Compliance, Public Programs, 
Administration, Personnel and Finance - 
develop operational, administrative and pro- 
gram policies, and assist the Secretary- 
General in providing operational support 
and direction to the seven regional offices, 
which are located in Halifax, Montreal, 
Ottawa, Toronto, Winnipeg, Edmonton and 
Vancouver. A Legal Services branch report- 
ing separately to the Office of the Chief 
Commissioner provides legal advice to the 
Commission and its staff. 
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ORGANIZATION CHART 


The Canadian Human Rights Commission 
has a complement of 156. 


Chief 
Commissioner 
Deputy Chief 

Commissioner* * 
(6) 


Commission 
Members* 


(6) 


Legal Services 


(5) 


Secretary 
General 


(7) 


Regional Offices 


Atlantic Prairie 

Quebec Alberta & NWT 
Ontario Western 
National Capital 


(56) 


Administration, 
Personnel and 
Finance Branch 
(27) 


Complaints 
and Compliance 
Branch 
(28) 


Research & 
Policy 
Branch 
(8) 


Public Programs 
Branch 
(19) 


* part-time, appointed by Governor in Council 
(not included in complement) 
**two full-time, four support staff 


RESEARCH AND POLICY 


Growth in the volume and complexity of 
complaints and issues handled by the 
Commission has increased the policy sup- 
port required by staff and members of the 
Commission. In fact, such support has 


evolved from basic research into fundamen- 


tal human rights issues to applied research 
and policy development related to specific 
operational needs and external factors. 


During 1984 the branch conducted major 
policy work in the areas of affirmative 
action, contract compliance, harassment, 
as well as maternity leave and benefits. 
The branch continued to provide support 
to the Commission in such areas as com- 
plaints, relations with other agencies and 
the public, representations to Parliament 
and advice to employers and organizations 
serving the public. 


The Commission’s automated information 
management system, used to store infor- 
mation on complaints and inquiries, under- 
went an extensive updating of its hardware 
and software during the year. This has 
served to substantially improve its capacity 
to provide information quickly and 
efficiently. 


COMPLAINTS AND COMPLIANCE 


Amendments to the Canadian Human 
Rights Act passed by Parliament in 1983 
dictated some of the activities of the 
branch during 1984. For example, a new 
unit was established to deal with adapta- 
tion plans for disabled persons. In addition, 


considerable effort was devoted to develop- 


ing the staff's knowledge in such fields as 
discrimination based on mental disability 
so that cases arising out of the amend- 
ments could be dealt with in a timely and 
effective manner. 
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Interpretation of the Canadian Charter of 
Rights and Freedoms also had an impact 
on the branch in 1984. Recognizing a 
disposition by the courts to demand 

the highest standards in administrative 
proceedings, the Commission responded to 
concerns that it appeared to dispose of 
complaints out of the sight of the parties 
concerned. Both complainant and respon- 
dent are now routinely supplied with 
copies of the investigator’s report before it 
goes to Commission members for con- 
sideration. Both complainant and respon- 
dent then have 30 days in which to make 
any submissions they believe are needed 
to supplement the investigator’s report. 
When members of the Commission make a 
decision on the complaint they have all 
such submissions before them, along with 
the investigator’s report. 


Setting up a regional office in the national 
capital area cleared the decks for a major 
reorganization of branch headquarters in 
1984 that included: 


® reordering and streamlining the com- 
plaints process to separate cases that 
need to be nationally managed (such as 
Equal Pay cases, or those that break 
ground in terms of policy) from those 
that can be delegated regionally 

¢ establishing a National Investigations 
section to co-ordinate major investiga- 
tions with broad ramifications 

e strengthening the Equal Pay section 

® refocusing the role of the Systemic 
Discrimination section. 


The branch also developed new training 
programs for all staff and improved the 
computerized management information 
system. 


Equal Pay 


To enable the Commission to deal more 
effectively with equal pay complaints, 
responsibility for the investigation of these 
complaints was centralized and the number 
of staff in the section was increased. 


Systemic Discrimination 


The section continued to provide employer 
and employee groups and Commission 
investigators with technical expertise on 
systemic discrimination, affirmative action 
and other compliance issues. Advice was 
given on several broadly-based systemic 
complaints examining, for instance, ability 
testing used by a private sector company; 
a Crown corporation’s training, develop- 
ment and advancement practices and the 
work environment and harassment policies 
and practices of a federal government 
department now employing women in non- 
traditional jobs. 


Resources were devoted to developing 
expertise to consult on the new amend- 
ment areas of mental disability, alcohol 
and drug dependence, access for the dis- 
abled to employment opportunities and 
public services, family status, pregnancy 
and childbirth. 


Adaptation Planning 


This section was established to assess 
adaptation plans, voluntarily submitted by 
employers and purveyors of goods and 
services under federal jurisdiction, which 
propose to adapt their facilities to provide 
equal access for the disabled. 


PUBLIC PROGRAMS 


The branch continually adapts to the needs 
of the people it serves - employers and 
employees, purveyors of goods and ser- 
vices, and unions and community groups. 
During 1984, a public programs officer was 
assigned to each of the Commission’s 
seven regions. This initiative was under- 
taken in response to market studies which 
showed that the Commission needed a 
stronger regional presence and a more 
“hands-on” approach. 


In the national office, the Public Programs 
Branch is divided into three divisions: 


e Program Analysis and Development, 
which is responsible for the branch’s 
long-term planning and the development 
of services and resources. 

e Information and Production, which takes 
detailed concepts to final products, and 
is responsible for overall co-ordination of 
the Commission’s public affairs. 

e Program Delivery, which provides educa- 
tional and training services and co- 
ordinates the external consultation 
process. 


In 1984, the three divisions worked 
together to enable the Commission to offer 
comprehensive services and information 
that help groups modify systems to comply 
voluntarily with the Canadian Human 
Rights Act. As dealings with larger organi- 
zations become increasingly complex, 
branch specialists play a greater role in the 
consultation process. 
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Program Analysis and Development 


This division determines the needs, 
interests and attitudes of constituents 
covered by the Canadian Human Rights Act 
and develops products and services to 
satisfy these requirements. 


The division’s major accomplishment in 
1984 was to develop and put into effect a 
marketing plan which serves as the corner- 
stone mechanism for integrating and co- 
ordinating public program activities both 
nationally and regionally. 


As well, the division conducted market 
research studies to allow for more precise 
development and targeting of publications, 
educational seminars and consultation 
services. Findings from these studies were 
analyzed and appropriate strategies were 
formulated. For example, the studies 
indicated that three different groups - 
employers, unions and representatives of 
associations seeking equality - wanted 
reliable and useful information concerning 
the Commission and the Act, as well as 
more face-to-face interaction with informed 
representatives of the Commission. 


These clearly articulated requests were 
translated into action through the hiring 
and training of seven officers in the 
regions, and the production of two audio- 
visual information packages about discrimi- 
nation in the workplace. 


Additional market research studies are 


underway to allow the branch to better 
communicate with all its constituents. 


38 


Information and Production 


Providing communication advice and ser- 
vices to other branches and regional offices, 
the Information and Production division 
prepared three summaries of Commission 
decisions and 30 media releases, of which 
10 summarized decisions of independent 
tribunals. It also took a number of initia- 
tives with the media to promote under- 
standing of human rights decisions and 
give the public a fair picture of the Com- 
mission. In 1984, Information and Produc- 
tion responded to more than 300 media 
calls. 


A total of 491,581 publications were dis- 
tributed. Country-wide, the Commission 
received 31,473 calls. An inquiries officer in 
Ottawa responded to 2,134 calls, making 
referrals to other departments and agen- 
cies, sending requested information and 
interviewing potential complainants. The 
latter responsibility was transferred to the 
National Capital regional office in October. 


A large part of the division’s activity in 
1984 dealt with issues on the workings of 
administrative law. During the federal elec- 
tion campaign, when the public eye was 

on the issue of equal pay, division staff 
ensured that media across Canada received 
appropriate background and interpretive 
material. 


Similarly, material was produced this year 
on the issues of affirmative action and sex- 
ual harassment - both in the news because 
of rulings of independent tribunals. A 
brochure on harassment, a new ‘“‘Sexual 
Harassment Casebook” and an updated 
“Equal Pay Casebook”’ are included among 
the branch’s 34 publications. 


A revision of the Commission’s most popu- 
lar publication, the “Recruitment and Inter- 
view Guide’’, reappeared as ‘‘A Guide to 
Screening and Selection in Employment” 
to meet a backlog of 12,000 requests. In 
addition, production planning was com- 
pleted for a newsletter that was to begin 
publication in January 1985, and for two 
audio-visuals on discrimination in the 
workplace. 


In-house, division staff wrote speeches for 
members of the Commission and regional 
directors and organized special events 
such as the October 1984 opening of the 
new National Capital regional office, and 
16 regional tours for the Atlantic and Que- 
bec regional offices. As well, staff assisted 
with the development of the branch’s 
marketing plan. 


Program Delivery 


Program Delivery responds to requests for 
training and consultation services, manuals 
and educational materials, speakers, lec- 
turers and discussion leaders, as well as 
research materials. 


Working with employers, unions and com- 
munity groups, the main focus of this divi- 
sion continued to be on a selected number 
of organizations where ongoing co-operative 
relationships exist. Key results this year 
included planned programs designed to 
reduce and prevent discrimination in a 
number of organizations. 


To support its training activities, the divi- 
sion developed modules and seminar 
materials in a standard format for use by 
Commission staff, personnel and training 
officers, union leaders, managers and 
leaders of community groups. 


The four modules made available in 1984 
were Introduction to Human Rights, Sexual 
Harassment, Equal Pay and Affirmative 
Action. In addition, the following modules 
were in production during the year: Race 
and Cross-cultural Relations, Provision of 
Services, Recruiting and Employment Prac- 
tices and Human Rights Skills for Unions 
and Groups. 


Modules are available on request and can 
be used independently or in co-operation 
with Commission staff. 


ADMINISTRATION, PERSONNEL AND 
FINANCE 


Systems and procedures are effectively 
operating to provide administrative support 
services to Commission operations and to 
tribunals established by the Canadian 
Human Rights Commission. 


Personnel 


Staff strength is at the authorized ceiling 
level of 156 person years. 
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Finance 


A statement of expenditures by 


financial 


component for the Canadian Human Rights 
Commission for the period January 1, 1984, 


to December 31, 1984, follows: 


Salaries and Wages ae $4,925,665 
Contributions to Employee 

Benefit Plans | $ 712,250 
Transportation and 

Communications $ 775,163 
Information $ 222,322 
Professional and Special 

Services col. $1,123,248 
Rentals a = Se 213200 
Purchased Repair and Upkeep $ 39,646 
Utilities, Materials and Supplies $ 97,338 
Construction and Acquisition of 

Machinery and Equipment $ 469,253 
All Other Expenditures — $ 40,099 
TOTAC $8,478,241 
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Statement of expenditures by cost centre 
for the period January 1, 1984, to Decem- 


ber 31, 1984. 


Office of the Chief _ 


Commissioner $ 446,455 
Secretary General $ 689,802 
Research and Policy Branch $ 469,935 
Complaints and Compliance 

Branch _ $1,130,987 
Public Programs Branch | $1,086,227 
Administration, Personnel and 

Finance Branch $1,841,210 
Regions $2,101,375 
Employee Benefit Plan $. 712250 
TOTAL $8,478,241 


REGIONAL REPORTS 


ATLANTIC REGION 


The Atlantic regional office piloted an 
innovative itinerant service during 1984. In 
an effort to make the Commission more 
accessible throughout the region, officers 
visited Charlottetown, P.E.I., St. John’s, 
Nfld., Moncton and Saint John, N.B., ona 


regular basis. Through the media and a net- 


work of community organizations, people 
with human rights concerns were invited to 
meet officers. Special outreach projects 
were also held in Goose Bay, Labrador; 
Bathurst, N.B.; Sydney, N.S.; and Charlotte- 
WONMNG IRAE 


More than 80 seminars, workshops and 
meetings were conducted throughout the 
region. Noteworthy among these was a 


QUEBEC REGION 


More than 10,000 people contacted regional 
office staff this year. The average number 
of requests for information by the public 
has gone from 700 to 930 per month. 


The region’s public action program was 
extended to regions outside Montreal to 
make services more accessible. Staff 
toured Jonquiere, Chicoutimi and Quebec 
City to meet the public and the media. In 
addition, information and education ses- 
sions were given for representatives of 


series of seminars in Nova Scotia bringing 
together black businessmen and represen- 
tatives of federal departments and larger 
corporations, to promote equality of oppor- 
tunity. Awareness workshops emphasizing 
the training of trainers and other key per- 
sonnel who will promote the understanding 
of human rights concepts and law within 
their own organizations were conducted for 
managers and personnel, as well as staff 
relations officers in several major 
departments. 


The office handled 3,242 enquiries during 
the year. Fifty-four complaints were inves- 
tigated and referred to the Commission for 
a decision. 


companies, federal departments and 
associations, to discuss preventing and 
eliminating discrimination. More than 30 
sessions were given with one on sexual 
harassment attracting about 100 par- 
ticipants in Montreal. 


The office handled 11,247 enquiries during 

the year. Fifty-seven complaints were inves- 
tigated and referred to the Commission for 
a decision. 
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ONTARIO REGION 


The Ontario regional office continued its 
program to deal not only with complaints 
of discrimination after the fact, but to pro- 
vide preventive consultative services and 
training courses to employers, providers of 
service, unions and community groups. A 
specialist is now available to assist organi- 
zations in the development of policies, 
practices or strategies to implement 
preventive or corrective action. 


Over the past year the office has delivered 
human rights training with a particular 
focus on harassment to more than 600 
managers representing federal government 
departments, Crown corporations and 
private sector companies. 


In Toronto, a 1984 pilot project aimed at 
training union instructors to teach human 
rights courses proved highly successful. 
There is now a core of trained union 
instructors who serve as resource persons 
for the Canadian Labour Congress, the 


NATIONAL CAPITAL REGION 


The Commission opened a new regional 
office to serve the National Capital Region 
in 1984 and hosted a reception to mark the 
official opening in October. 


Based in Ottawa, the National Capital 
regional office is responsible for a large 
geographic area including the Ottawa-Hull 
area, Eastern Ontario, parts of Northern 
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Ontario Federation of Labour and their 
individual unions. These instructors have 
designed and are scheduled to present a 
10-week human rights evening course 
through the labour studies program of a 
local community college. 


The Ontario regional office provided on- 
going consultation and training with the 
Ontario Federation of Labour for their anti- 
racism union educational program and the 
Canadian Labour Congress in their human 
rights Courses. 


Work with community groups was limited 
to providing general information upon 
request. At present, a proactive strategy is 
being developed to provide information and 
training on rights and responsibilities 
under the Canadian Human Rights Act. 


The office handled 5,600 enquiries during 
the year. Eighty-one complaints were inves- 
tigated and referred to the Commission for 
a decision. 


Ontario and Baffin Island in the Northwest 
Territories. To serve this area, the new 
regional office employs 10 human rights 
officers and three support staff, in addition 
to the regional director. 


The office handled 4,407 enquiries during 
the year. Eighty-five complaints were inves- 
tigated and referred to the Commission for 
a decision. 


PRAIRIE REGION 


The Prairie regional office, covering North- 
western Ontario, Manitoba and Saskatche- 
wan, continued to help employers, unions, 


community groups and the public to under- 


stand their rights and responsibilities 
under the Canadian Human Rights Act. 


Regional staff held a number of meetings 
in each province to advise groups about 


the amendments to the Act passed in 1983. 


ALBERTA/NORTHWEST TERRITORIES 
REGION 


Planning, developing and implementing a 
more effective and comprehensive public 
program was this year’s goal in the 
Alberta/Northwest Territories regional 
office. 


The staff was more proactively involved 
with the community, placing emphasis on 
those groups, organizations and employers 
that can assist in providing human rights 
information. 


As well, the region developed a marketing 
plan to ensure maximum benefit from its 
public programs work. A major initiative 
this year was the production of resource 
case books for the use of students at the 
colleges of law and administrative studies 
at the University of Manitoba. 


The office handled 2,630 enquiries during 
the year. Fifty-four complaints were inves- 
tigated and referred to the Commission for 
a decision. 


Regional staff participated in and 
addressed women’s groups and disabled 
persons, gave speeches to unions, person- 
nel administrators and community groups, 
and provided workshops to both employers 
and employees in government and the pri- 
vate sector. Officers also participated in 
lectures at various educational institutions. 


The office handled 2,617 enquiries during 
the year. Thirty-eight complaints were 
investigated and referred to the Com- 
mission for a decision. 
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WESTERN REGION 


The Commission’s priority is to devote 
more attention and resources to a proac- 
tive, consultative approach to public pro- 
grams. In response, the Western regional 
office dedicated a considerable portion of 
its time, energy and resources to aiding 
public and private sector organizations, as 
well as a variety of community groups, to 
understand, appreciate and apply various 
principles of human rights in British 
Columbia and the Yukon. 


For example, the regional office sent 700 
letters explaining the Commission’s man- 
date, with special emphasis on its newly 
established proactive public program, to 
federal government departments, Crown 
corporations, and to corporations and 
agencies operating in federally-regulated 
industries. 


In addition, the Western regional office 
invited senior regional officials in the bank- 


ing industry and federal government depart- 


ments to attend briefing sessions designed 
to meet the needs of their respective 


organizations. Thirty-five bankers represent- 


ing 16 institutions and 63 representatives 
of 21 federal departments attended these 
sessions. They learned about the mandate 
and responsibilities of the Commission, as 
well as its programs of education, informa- 
tion and consultation. 
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Eighteen seminars conducted on behalf of 
federal government departments, private 
sector employers, educational institutions 
and community groups focused on sexual 
harassment and affirmative action, as well 
as other human rights issues. 


In co-operation with the Victoria Regional 
Council of the Institute of Canadian 
Bankers, the Western regional office con- 
ducted a seminar on human rights for 51 
members of the institute in the Greater 
Victoria area. The seminar focused on 

the applications of the Act in matters of 
employment, as well as on the protection it 
affords individuals within Canadian society. 


Regional office staff conducted or partici- 
pated in a total of 35 workshops and semi- 
nars and 33 panel discussions, and deliv- 
ered five speeches during 1984. The office 
was very active in media relations through- 
out British Columbia and the Yukon, con- 
ducting 11 interviews with the press, 20 for 
radio and five for television. To improve 
investigation skills, human rights officers 
attended a half-day training session offered 
by the RCMP at their Vancouver training 
centre. 


The office handled 1,730 enquiries during 
the year. Forty-five complaints were inves- 
tigated and referred to the Commission for 
a decision. 


LIST OF PERSONNEL 


Ablett, Joan 
Ancevich, Jan 


Beaufort, Pauline 
Beck, Helen 
Bédard, Mireille 
Bekkers, Karen 
Bell, John 
Bergeron, Lyne 
Boisvenue, Francine 
Borden, Allan 
Boulet, Chantal 
Bouwman, Jo-Anne 
Brazeau, Gérald 
Breau, Cathy 
Burpee, Joyce 
Burr, Catherine 


Cadieux, Rita 
Callaghan, Jennifer 
Carrier, Georges 
Charbonneau, Andrée 
Charbonneau, Carole 
Charette, Michel 
Charters, Mary Jane 
Chartrand, Yolande 
Chénier, Andrée 
Chicanot, Dunstan 
Child, Alwyn 

Claude, Jean 
Clayton, Jean 
Cocksedge, Allan 
Cook, George 
Craven Fien, Beverly 


Creamer, Lynn 
Cross, Arthur 
Cyr, Jean-Guy 


Davey, Pat 
DeCésaré, Michel 
Delisle, Julien 
Derry, John 
Descoteaux, Suzanne 
Desjardins, Lovdy 
Désormeaux, Diane 
Djahanbin, Nelly 
Dorion, Ray 

Doyle, Kathy 
Dumaine, André 
Dumais, Peggy 


Dumont, Lise 
Duncan, Angela 
Dunlop, Debbie 


Duval, René 
Duvall, Donna 
Dwyer, John 


Evans, Jocelyne 
Evans, Margaret 


Fairweather, R.G.L. 
Faubert, Anne-Marie 
Fecteau, Diane 
Figueiredo, Wendy 
Finlayson, Jane 
Fromme, Joan 
Fulton, Marg 


Gagné, Claire 
Gallinger, Diane 
Gilmour, Roberta 
Glynn, Mike 
Goldrick, Penny 
Gottenberg, Dolores 
Grodzki, Dale 


Hall, Annie 
Hargadon, Brian 
Hendry, James 
Henry, Judy 
Holem, George 
Holm, Flemming 
Hopkins, Al 
Hosking, David 
Howell, Sandy 
Hummell, John 
Husband, Jon 


Jensen, Hanne 
Johns, Don 
Johnson, Brenda 
Jones, Cathy 
Juriansz, Russell 


King, Joyce 
Knol, Kim 
Kulhanian, Lesley 


Lafreniére, Charles 
Lamont, Paul 
Larose, Danielle 
Lavoie, Carole 
Leano, Rebecca 
LeBlanc, Debbie 


Légaré, Daniel 
Legault, André 
Legault, Gina 
Leroux, Paul 
Levinson, Judah 
Lovasz, Mary 
Lupien, Claudette 
Lynch, Anne 


M’Gonigle, Shelagh 
MacAulay, Louise 
Madsen, Pam 
Malboeuf, Rachelle 
Martin, Doug 
McDonald, Francine 
McDonnell, Steven 
McIntyre, Danny 
McKeown, Carol 
McKervill, Hugh 
Mehat, Ajit S. 
Menton, Paul 
Michalicka, Sue 
Millar, Hélene ~ 
Mimeault, Judy 
Monier, Lise 
Molstad, David 
Moore, Joan 
Murray, Sheila 


Neary, Gerry 
Newkirk, Reggie 
Niremberg, Ilana 
Nolan, Helen 


O’Brien, Steve 
O’Connell, D’Arcy 
O’Connor, Warren 
O’Grady, Bonnie 
Overend, Naomi 


Palmer, Marion 
Paquette, Darquise 
Paré, Michel 
Patch, Tom 

Pépin, Gilles 

Pitre, Michel 
Plamondon, Josie 
Poirier, Linda 
Poirier, Monique 
Pouliot, Jean-Pierre 
Preito, Dora 
Proulx, Michel 


Quinn, Denise 


Raskin, Carl 
Richardson, Barbara 
Richardson, Dorothy 
Ridding, Peggy 
Ritchot, Nicole 
Roberge, Christine 
Robinson, Michelle 
Rooke, Anne Marie 
Ross, Lila 


Scallen, Ed 
Schachhuber, Dieter 
Scheel, Leslie-Ann 
Schofield, Jane 
Schubert, Monica 
Seale, Lewis 
Simpson, Paula 
Sims, Mary 

Singh, Ram 

Stein, Lori 
Stewart, Diane 
Stovel, Patricia 


Tessier, Jim 
Thomas, Jeannie 
Thompson, Anita 
Trappitt, Shirley 
Trellert, Nicole 
Tremblay, Pierre 
Trudel, Louise 
Turcotte, Paul 


Ulch, Ted 


Vallieres, Denise 
Veillette, Lucie 
Vézina, Danielle 


Wankam, Marie 
Weatherall, Gail 
Wilkie, Donna 
Wood, Wendy 
Wouk, Judith 


Young, Debra 
Young, Tim 
Young, Wendy 


Zappa, Gwen 
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Annual Report 1985 
Canadian Human Rights 


Commission 
_ March 1986 


R 
Ns A aX 


APR 2 1 1986 


“Every individual should have an equal opportunity with 
other individuals to make for himself or herself the life 
that he or she is able and wishes to have, consistent with 
his or her duties and obligations as a member of society, 
without being hindered in or prevented from doing so by 
discriminatory practices based on race, national or ethnic 
origin, colour, religion, age, sex, marital status, family 
status, disability or conviction for an offence for which a 
pardon has been granted.” 


From Section 2 
Canadian Human Rights Act 


© Minister of Supply and Services Canada 1986 
Cat. No. HR1-1985 
ISBN 0-662-54251-7 


This report is available on cassette for those with visual impairments. 


i, Canadian Human Rights Commission 
Commission canadienne des droits de la personne 


Chief Commissioner 
Président 


March 1986 

The Hon. John Crosbie, P.C., Q.C. 
Minister of Justice 

House of Commons 


Ottawa, Ontario 
K1A OA6 


Dear Mr. Crosbie: 


Pursuant to Section 47 of the Canadian Human 
Rights Act, I hereby transmit to you the annual 
report of the Canadian Human Rights Commission for 
the calendar year 1985 for submission to Parliament. 


Yours sincerely, 


kr onder. Deere ae 


R.G.L. Fairweather 


encl. 


90 Sparks Street, Ottawa, Ontario K1A 1E1 
90, rue Sparks, Ottawa (Ontario) K1A 1E1 


NATIONAL OFFICE 


Canadian Human Rights Commission 


400-90 Sparks Street 
Ottawa, Ontario 

K1A 1E1 

Telephone: (613) 995-1151 
Visual Ear: (613) 996-5211 


REGIONAL OFFICES 


Atlantic Region 


Office Address: 

300-5670 Spring Garden Road 
Halifax, Nova Scotia 

B3J 1H1 

Telephone: (902) 426-8380 
Visual Ear: (902) 426-9345 


Mailing Address: 

P.O. Box 3545 

Halifax South Postal Station 
Halifax, Nova Scotia 

B3J 3J2 


Quebec Region 


330-1253 McGill College Avenue 


Montreal, Quebec 

H3B 2Y4 

Telephone: (514) 283-5218 
Visual Ear: (514) 283-1869 


National Capital Region 


Office Address: 

915-270 Albert Street 
Ottawa, Ontario 

K1P 5G8 

Telephone: (613) 996-0026 
Visual Ear: (613) 998-5927 


Mailing Address: 

P.O. Box 2052, Station “D”’ 
Ottawa, Ontario 

K1P 5W3 


Ontario Region 


Arthur Meighen Building 
623-55 St. Clair Avenue East 
Toronto, Ontario 

M4T 1M2 

Telephone: (416) 973-5527 
Visual Ear: (416) 973-8912 


Prairie Region 


Kensington Bldg. 
718-275 Portage Ave. 
Winnipeg, Manitoba 

R3B 2B3 

Telephone: (204) 949-2189 
Visual Ear: (204) 949-2882 


Alberta and Northwest Territories Region 


Liberty Building 
401-10506 Jasper Avenue 
Edmonton, Alberta 

T5J 2W9 

Telephone: (403) 420-4040 
Visual Ear: (403) 420-4108 


Western Region 


600-609 West Hastings Street 
Vancouver, British Columbia 
V6B 4W4 

Telephone: (604) 666-2251 
Visual Ear: (604) 666-3071 
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PREFACE 


Personal freedoms fostered by cultural 
pluralism are the hallmarks of Canada and 
come to us as a heritage from those whose 
vision about the nature of the country was 
as generous as it was accommodating. 


The arrangements made in 1867 for sharing 
power and responsibility that made modern 
Canada possible have been embellished 
many times since by Parliaments and 
Legislatures whose members were able to 
advance the general public good without 
being diverted by the demands of narrow, 
single interests. Nineteen eighty-five 
proved to be no exception to Canada’s 
long struggle to enhance the freedom and 
quality of life of its people. 


On April 17, 1985, section 15 of the Charter 
of Rights and Freedoms took effect. The 
section entitles every individual to equality 
before and under the law and equal protec- 
tion and benefit of law and is intended to 
make it clear to the courts that those 
discriminated against are to be given 
substantive rather than merely procedural 
protections. 


The dimensions of these entitlements 
remain to be determined yet their very 
presence in the Charter bears witness to 
the determination of legislators to enhance 
equality for the people of Canada. The 
Charter does not confer any additional 
powers on the Parliament of Canada; 
rather, it limits them. What has changed is 
that from now on there will be a uniform 
national standard for the protection of civil 
liberties and thus the Charter is a unifying 
force for the country. 


As were most Canadians, the Canadian 
Human Rights Commission has been a 
champion of the Charter of Rights and 
Freedoms with the cautionary note that 
important as the Charter may be, as 
explicatory of our rights and freedoms, that 
fact in itself forms only one part of what is 
needed to ensure a flourishing democracy. 
An independent judiciary, a free press, fair 
elections and an unfettered Parliament are 
also essential ingredients for nourishing 
and protecting the freedoms of our 
country. 


Amendments to the Canadian Human 
Rights Act were passed by Parliament in 
June 1985 and the details will be explained 
further on in this Annual Report. It remains 
to be said that once again the Commis- 
sion’s operating statute was opened to 
Parliamentary scrutiny and once again 
Parliament has expressed its general 
approval for the manner in which the Com- 
mission is attempting to fulfill its mandate. 
Commission members and staff are grati- 
fied by this endorsement. 


Equality for All, the report of the 
Parliamentary Committee on Equality 
Rights was tabled in October 1985 and 
many of its recommendations originated 
from suggestions the Commission made 
either in Annual Reports to Parliament or 
during appearances before the Committee. 
The Canadian Human Rights Commission 
has congratulated the Committee on its 
progressive and far-reaching recommenda- 
tions for amendments to statutes reflecting 
the equality rights section (s. 15) of the 
Charter of Rights and Freedoms. 


As the year ended, a legislative committee 
of the House of Commons was studying 
Bill C-62, an Act respecting employment 
equity. Although it is obvious that the Bill 
does not satisfy all those whom it is 
designed to help, there is no doubt that 
the data and other requirements of the 
legislation are essential for the Commis- 
sion to be able to combat systemic dis- 
crimination and therefore quick action will 
be important if we are to carry out our 
work effectively. 


While Canadians strive to nurture equality 
within the community and nationwide, the 
Struggle for personal freedom is being 
pursued relentlessly across the world. 
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R.G.L. Fairweather 
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Yude Henteleff 
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Malcolm MacDonell 
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Juanita Westmoreland-Traoré 


Some of us seem to have difficulty dis- 
covering what it means to be a Canadian. 
Some even doubt the very existence of a 
Canadian identity. This aimless search 
amazes people in other parts of the world 
who have come to know what it is Cana- 
dians are trying to do here, namely to 
create in an open democratic framework, a 
society in which peoples of all origins and 
colours live together in free and equal 
community, political, economic and social. 


We still have a long way to go, it is true, 
but there can be no doubt that progress 
was made during 1985. We remember and 
salute all those millions across the world 


for whom change and an improvement of 
their condition remain but a dream. 
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Ramona Quenneville 


THE COMMISSION AND ITS 
MANDATE 


The Canadian Human Rights Commission 
was established in 1977 to promote social 
change leading to equal opportunity for 
all, by reducing discrimination. This is 
achieved by handling and processing com- 
plaints impartially, advocating the princi- 
ples of human rights, and encouraging 
compliance with and understanding of the 
Canadian Human Rights Act. 


The Commission has two full-time members 
— Gordon Fairweather, the Chief Commis- 
sioner, and Rita Cadieux, the Deputy Chief 
Commissioner — as well as five part-time 
members — Malcolm MacDonnell of Anti- 
gonish, George Imai of Toronto, Ramona 
Quenneville of Windsor, Yude Henteleff of 
Winnipeg and Sheila O’Brien of Calgary. 
During the year Juanita Westmoreland- 
Traoré of Montreal resigned as a part-time 
member of the Commission when the 
Government of Quebec appointed her to 
head the Quebec Council on Cultural 
Communities and Immigration. 


Members are appointed by Governor in 
Council (seven-year terms for full-time 
members, three-year terms for part-time 
members). Their varied professional back- 
grounds and experiences gained in dif- 
ferent parts of the country collectively 
give the Commission a wide range of 
experience and knowledge. 


The Commission meets about 10 times 
each year; only Commission members can 
decide complaints of discrimination. They 
may choose to dismiss a complaint, to 
approve a settlement, to refer a complaint 
to conciliation, or to request that the presi- 
dent of the human rights tribunal panel 
establish an independent human rights 
tribunal to consider a complaint. 


As well as making decisions on individual 
complaints, Commission members shape 
human rights policy at the federal level by 
passing guidelines pursuant to various sec- 
tions of the Canadian Human Rights Act; 
by recommending to Governor in Council 
that regulations be passed, and by approv- 
ing policies that guide both the public 

and Commission staff on how to interpret 
the Act. 


In addition, Commission members have a 
broader role, with a variety of employers, 
purveyors and agencies to improve public 
knowledge, attitudes and practices through 
the provision of information and education. 


Working through its headquarters in Ottawa 
and seven regional offices across the 
country, the Commission administers the 
Canadian Human Rights Act which prohib- 
its discrimination on 10 grounds: race, 
colour, national or ethnic origin, religion, 
age, sex, marital status, family status, 
disability and pardoned conviction. 


The Commission’s authority encompasses 
all areas of federal jurisdiction including 
federal departments and agencies, Crown 
corporations, private companies which 
regularly transport goods or people across 
provincial or national borders, chartered 
banks, companies which handle radioactive 
materials, inter-provincial or international 
pipelines, broadcasting companies and 
telephone companies doing business in 
more than one province. 


RECOMMENDATIONS TO 
PARLIAMENT 


In June, 1985, Parliament passed Bill C-27, 
“An Act to amend certain Acts having 
regard to the Canadian Charter of Rights 
and Freedoms’”’. The Bill included a number 
of amendments to the Canadian Human 
Rights Act; these came into force in 
October. 


The changes to the Act were made at the 
request of the Commission as a result of 
certain decisions handed down by the 
courts. The purpose of the amendments 
was threefold: to establish the position 

of president of the human rights tribunal 
panel and authorize the Commission to ask 
the president to appoint a tribunal when 
the Commission is satisfied that an inquiry 
into a complaint is warranted; to remove 
the word ‘‘substantiate”’ from Commission 
decisions because of its judgmental 
implication, and to introduce a judicial 
procedure for issuing search warrants. 


The Commission wanted to ensure that the 
procedures for appointing tribunals would 
be free of any apprehension of bias. Before 
the amendments were adopted, the Chief 
Commissioner appointed tribunals from the 
panel established by the Governor in 
Council. 


The Commission also wanted to ensure 
that the tribunal would approach its deci- 
sion on the validity of a complaint unen- 
Cumbered by the fact that the Commission 
itself had already decided the complaint 
had been substantiated. 


The amendment pertaining to issuing 
search warrants stems from the Supreme 
Court of Canada’s decision in Hunter v. 
Southam Inc. and also applies to the 
search powers of other federal boards and 
commissions. 


Although the Commission had never used 
its entry and search powers, it wanted to 
ensure that the Act would never be seen to 
violate the fundamental rights protected by 
the Canadian Charter of Rights and Free- 
doms and in keeping with the spirit of the 
Charter, supported an amendment for a 
procedure pertaining to an investigator’s 
search powers. 


RECOMMENDATIONS FOR 
AMENDMENTS TO THE 
Ree HUMAN RIGHTS 
ACT 


NEW GROUNDS 


Sexual Orientation, Political Belief, 
Criminal Conviction or Charges 


The Commission recommends to Parlia- 
ment that sexual orientation, political 
belief, and criminal conviction or charges 
be added to the proscribed grounds of 
discrimination under the Canadian Human 
Rights Act. 


The Commission has repeatedly recom- 
mended the inclusion of these grounds and 
welcomes recommendations 10 and 82 of 
the Equality for All report of the Parlia- 
mentary Committee on Equality Rights 

(see page 15 of this report) which further 
support this view. 


The Commission believes that individuals 
who are denied equality of opportunity on 
the basis of their sexual orientation are 
being discriminated against. 


The most commonly-used terms to identify 
types of sexual orientation are hetero- 
sexual, bisexual and homosexual. Although 
moral or religious convictions about homo- 
sexuality are relevant to the private lives of 
individuals, when it comes to job perfor- 
mance or access to goods or services, 
sexual orientation is irrelevant. It is on this 
basis that the Commission recommends 
the addition of sexual orientation as a 
proscribed ground of discrimination. 


The social costs of discrimination based 
on political belief relate to the quality of 
democratic life. Discrimination based on 
political belief is an infringement on the 
freedoms of opinion, speech and associa- 
tion. Definition of ‘political belief’ should 
include membership in a political party or 
group; active participation or relationship 
with members of a political association, 
and expressed opinion on how society and 
government work and should work. 


The Commission recognizes that there may 
be a bona fide occupational requirement 
for the incumbents of certain positions not 
to be actively involved in partisan politics 
or in some other manifestation of political 
belief. 


10 


The Act currently protects convicted per- 
sons who have received a pardon. However, 
there is no protection for other convicted 
persons who have not received a pardon or 
for those who have been charged but never 
convicted. 


Unless there is a relationship between the 
offence committed and the employment or 
services sought, the question of whether 
an individual has been pardoned is 
irrelevant. 


Once a person has completed a sentence, 
he or she should not be refused an employ- 
ment opportunity, a service, or accommo- 
dation solely on the basis of a record of 
criminal conviction unless a bona fide 
occupational requirement or a bona fide 
justification can be established. 


There is absolutely no redress for 
individuals who have been charged but not 
convicted since they are not eligible fora 
pardon under the Criminal Records Act. 
The Canadian Human Rights Act should 
therefore provide some redress for persons 
in such circumstances so that they will 

not be unfairly subject to discrimination 
because of a charge of acriminal offence 
for which they have not been found guilty. 


BROADENING THE SCOPE OF 
THE ACT 


Primacy of the Canadian Human 
Rights Act 


The Commission recommends to Parlia- 
ment that a primacy or override clause be 
included to confirm that the Canadian 
Human Rights Act has priority over 
conflicting federal laws. 


This is anew recommendation, also 
covered in recommendation 79 of the 
Equality for All report. The Commission 
has always inferred that the Act has 
primacy, but recent challenges point to 
a need for clarification. 


Mandatory Retirement 


The Commission recommends to Parlia- 
ment that sections 92) and 14(c) allowing 
for the imposition of mandatory retirement 
be deleted from the Canadian Human 
Rights Act. 


Discrimination based on age is proscribed 
under the Canadian Human Rights Act, but 
there are limitations placed on this form of 
protection. Sections 9(2) and 14(c) allow the 
exclusion from membership in an employee 
organization and the termination of the 
employment of an individual who has 
reached the normal age of retirement for 
individuals working in similar positions. 


The Commission has repeatedly recom- 
mended that the practice of mandatory 
retirement should no longer be excluded 
from the discriminatory practices pro- 
scribed by the legislation. This would 
ensure that a person’s ability to fulfil the 
duties and requirements of a job would 
determine when that person would be 
compelled to retire, thereby allowing older 
workers a greater measure of self- 
determination and would meet the princi- 
ples embodied in section 15 of the Charter 
of Rights and Freedoms. 


The Equality for All report supports this 
view in recommendations 6(a) and 6(b), and 
includes references to revising or revoking 
sections 14(b) and 48(1) of the Act. 


Protection for Persons Working on 
Contract 


The Commission recommends to Parlia- 
ment that the Canadian Human Rights Act 
be amended to expressly provide that per- 
sons working on contract receive the same 
protection as persons working in an 
employer-employee relationship. 


The Commission takes the position that 
the Act protects people on contract, but 
asks that Parliament place the issue 
beyond doubt. 


Hate Messages 


The Commission recommends to Parlia- 
ment that sections 42(1) and 41(2)(a) of the 
Canadian Human Rights Act be amended 
so that a more effective order can be made 
by a human rights tribunal. 


In the case of John Ross Taylor and the 
Western Guard Party (see page 28), the 
Commission enforced the order of the 
tribunal by contempt proceedings in the 
Federal Court. John Ross Taylor was twice 
sentenced to one-year prison terms. The 
Commission believes that section 13 of the 
Act may be more appropriately enforced by 
an order withdrawing the privilege to use a 
telephone in conjunction with a tape- 
recording device. 


Orders Imposing Adoption of Special 
Programs 


The Commission recommends to Parlia- 
ment that paragraph 41(2)(a) of the 
Canadian Human Rights Act be amended 
to clarify the scope of the measures and 
special programs that may be ordered by 
a tribunal. 


An interpretation by a majority of the 
Federal Court of Appeal in Action Travail 
des femmes v. Canadian National Railway 
Company invalidated a tribunal order which 
had imposed a hiring quota on CN Rail 
until a goal of 13 per cent female composi- 
tion for blue collar positions was achieved. 
The court ruled that the tribunal had juris- 
diction to make an order that a special 
program be adopted only to “prevent the 
same or similar practice occurring in the 
future.” 


The Commission has filed an application 
for leave to appeal to the Supreme Court of 
Canada; in the meantime it now recom- 
mends that the scope of the measures 
referred to in paragraph 41(2)(a) of the Act 
be amended to include either preventive or 
remedial action. 


PROCEDURAL MODIFICATIONS 
Costs 


The Commission recommends to Parlia- 
ment that the Canadian Human Rights Act 
be amended to include a provision to allow 
a human rights tribunal discretionary power 
to award costs to parties appearing before 
it. 


The intent of this recommendation is to 
provide tribunals with a wider discretion in 
disposing of a complaint where undue 
hardship may be a factor. 


Deadline 


The Commission recommends to Parliament 
that the Canadian Human Rights Act be 
amended to require human rights tribunals 
to render a decision within ninety days of 
completing a hearing. 


The Commission considers this deadline a 
reasonable solution to the concern often 
expressed by all parties to a complaint 
about the length of time taken to rule on 
the matter. 


Compensation to Victims of 
Discrimination 


The Commission recommends that Parlia- 
ment review subsection 41(3) of the Cana- 
dian Human Rights Act and consider 
whether or not it would be appropriate to 
remove the $5,000 limit. 


Subsection 41(3) stipulates that a tribunal 
cannot award more than $5,000 to a com- 
plainant as special compensation for 
suffering in respect of feelings and self- 
respect. This subsection has an inhibiting 
effect on compensation awards which are 
generally much smaller than what might be 
awarded as aggravated damages by a court 
in an analagous civil proceeding. 


Offences under the Act 


The Commission recommends to Parlia- 
ment that subsection 46(5) of the Canadian 
Human Rights Act be repealed. 


Sections 45 and 46 of the Canadian Human 
Rights Act provide for offences where a 
settlement approved by the Commission is 
not complied with, where an investigator is 
obstructed, where a complainant or wit- 
ness is intimidated or suffers retaliation, 
where a tribunal is obstructed in carrying 
out its functions, or where wages are 
reduced in order to avoid differences in 
wages. 


Subsection 46(5) requires the consent of 
the Attorney General for a prosecution 
under section 46. The offence created is a 
summary conviction offence and under the 
Criminal Code, proceedings must be insti- 
tuted within six months. The requirement 
of the consent of the Attorney General 
makes the time limit more onerous 
because proceedings cannot be instituted 
simply by laying an information, as is the 
case in all other summary conviction 
offences. 


The Commission further recommends that 
subsection 46(2) be amended to provide 
that in all cases the accused is liable to 
pay a fine not exceeding $50,000 if they are 
found guilty of an offence under subsection 
46(1) of the Act. 


The existing wording provides, in effect, a 
ceiling of $5,000 on fines which may be 
imposed on a provider of services (as 
opposed to an employer). The requested 
amendment will remove this anomaly. 


TECHNICAL MODIFICATIONS 
Preamble to the Act 


The Commission recommends to Parlia- 
ment that the preamble to the Canadian 
Human Rights Act be modified to reflect 
the 1983 amendments repealing the 
provisions on the protection of privacy. 


Before July 1983, the Canadian Human 
Rights Act contained Part IV, Protection of 
Personal Information. With the enactment 
of the Privacy Act, Part IV was repealed. 


Annual Reports to Parliament 


The Commission recommends to Parlia- 
ment that subsection 47(1) of the Canadian 
Human Rights Act be amended to have the 
Annual Report year coincide with the 
government fiscal year ending March 31. 


Fiscal year reporting would be more useful 
for purposes of audit and accountability, 
given that main estimates and all planning 
— Strategic, long-term and operational — 
are carried out on that basis. 


The current requirement to prepare infor- 
mation and data on the calendar year 
Causes some confusion plus duplication 
and overlap of work because multi-year 
operational plans require adjustments and 
modifications for the Annual Report year. 


The change to fiscal year reporting would 
also make it easier to reply to inquiries 
involving historical data as two fiscal years’ 
data are required for one calendar year. 


Linguistic Changes 


The Commission recommends to Parlia- 
ment that sections 5(a), 10(a), 22 and 22(g) 
of the Canadian Human Rights Act be 
amended as follows to enhance conformity 
in the English and French texts. 


Section of Recommended 

the Act amendment 

Na) ere cate aes S add “‘accés a un bien 
service, installation ou 
moyen d’hébergement”’ 

1KO, El hele peace add “pratiques”’ 

CD AC ee change ‘“‘directives”’ to 
“ordonnances” in the 
marginal note 

AG MEF) ae, eae. add “par persuasion ou 


publicité”’ 


OTHER RECOMMENDATIONS 
TO PARLIAMENT 


The Commission recommends that Parlia- 
ment implement recommendations 1, 2, 15, 
1622072 I ZOWZANe OP CORLO ZO RON POO MOO 
52, 55 and 74 of the report of the 
Parliamentary Committee on Equality 
Rights. 


Over the years, the Commission has repeat- 


edly called for the removal of discrimina- 
tory provisions contained in other federal 
legislation. In 1985, the Commission sub- 
mitted numerous recommendations to the 
Equality Rights Committee (see page 15). 
The Commission is gratified that the com- 
mittee’s report to Parliament, Equality for 
All, endorsed many of the Commission’s 
recommendations, notably in the areas of 
taxation, benefits, allowances and 
pensions. 


The Commission recommends to Parlia- 
ment that a standing committee on human 
rights be established. 


Although the Commission did not submit 
the proposal, it welcomes recommendation 
83 of the Equality for All report, which 


recommends setting up a standing commit- 


tee on human rights. The Commission’s 
view is that the Standing Committee on 
Justice and Legal Affairs already has a 
heavy agenda including statute and other 
criminal law amendments and that a sepa- 
rate committee could receive its reports 
and have more time to scrutinize its work 
and recommendations. 


The Commission recommends to Parlia- 
ment a review of discriminatory provisions 
in other federal statutes and regulations 
on which it has commented in previous 
Annual Reports and on which it has made 
recommendations to the Committee on 
Equality Rights, specifically: 


e Canada Labour Code, to ensure that 


occupational safety standards don’t deny 
individuals “dignity of risk” 
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e Customs Act, to broaden the list of 
examples of duty free religious articles 
to ensure all faiths are represented 


e Prairie Grain Advance Payments Act, to 
cease treating married couples as one 
individual when issuing cash advances 


° Family Allowance Act, to revise the 
policy of paying family allowances 
normally to the female parent 


e CTC General Order 09, to devise 
acceptable visual acuity and hearing 
standards. 


In light of the Charter of Rights and 
Freedoms and the Canadian Human Rights 
Act, the Commission urges that the federal 
departments concerned — Labour, Revenue, 
Agriculture, Health and Welfare, Transport — 
undertake to eliminate discriminatory provi- 
sions in the policies and practices relating 
to their legislation. 


Employment Equity 


The Commission recommends to Parlia- 
ment that Bill C-62, ‘“An Act respecting 
employment equity’, be amended accora- 
ing to recommendations it made to the 
legislative committee, and further that 
Parliament give speedy passage to the 
amended Bill so that it can be proclaimed 
in force as quickly as possible. 


Commission recommendations to the legis- 
lative committee asked that employers 

be required to prepare applicant data, 
including goals and timetables, and that 
employers be required to report applicant 
data. 


The Commission further recommended that 
Statistics Canada collect availability data, 
that the Commission have access to the 
data, and that the Commission be the 
designated enforcement agency under the 
powers and authority of its own Act. 


AREAS OF SPECIAL CONCERN 
Employment Equity 


In June, the Minister of Employment and 
Immigration introduced Bill C-62, an Act 
respecting employment equity intended to 
remove employment barriers and promote 
equality for women, aboriginal peoples, 
persons with disabilities and visible 
minorities. 


The legislation requires federally-regulated 
employers with 100 or more employees to 
implement employment equity and by 1988, 
to submit annual employment equity 
reports to the minister. These public 
reports will indicate the participation rates 
and remuneration levels of the designated 
groups within each business. 


Such information will help the Commission 
properly exercise its powers and authority 
under its own Act to initiate and investigate 
complaints of discrimination. 


The Commission appeared before the legis- 
lative committee considering the Bill with 
the following suggestions for amendment: 


* require employers covered by the legis- 
lation to develop action plans that deal 
with solutions to the problems of under- 
representation indicated by the data and 
that set suitable targets and deadlines for 
increasing the number of designated 
target group members within the organi- 
zation. These plans should be developed 
cooperatively with labour and, where 
possible, with representatives of the 
designated groups. 


require the reporting of applicant data 


designate the Commission as an agency 
having direct access to the data collected 
by virtue of the legislation and, as neces- 
sary, to the action plans maintained by 
organizations; that the data be company- 
specific, and that the data be transmitted 
by CEIC to the Commission as soon as 
possible after receipt 


ensure that Statistics Canada or other 
appropriate departments collect availability 
data 


The Commission also told the committee 
that increased resources were necessary 
not only for its own operation, but that 
sufficient resources must be committed to 
Statistics Canada, or other appropriate 
departments, to ensure that labour force 
availability data are collected. 


Meanwhile, in response to growing interest 
from employers concerning the implica- 
tions of the legislation, the Commission 
has developed an employment systems 
reference manual to help them recognize 
how certain systems discriminate and how 
to change them. An accompanying check- 
list enables employers to audit systems 
quickly to determine which areas require 
remedial action. 


Equality Rights 


The right to equality before and under the 
law and equal protection and benefit of law 
for Canadians took effect on April 17, 1985 
when section 15 of the Canadian Charter of 
Rights and Freedoms came into force. 


All laws, regulations, policies and practices 
now must respect and conform to these 
enshrined rights. To meet this requirement, 
a sub-committee of the Standing Commit- 
tee on Justice and Legal Affairs was set up 
in February to examine federal laws, regu- 
lations, policies and practices, and to ask 
Canadians their views. 


The Canadian Human Rights Commission 
took an active role. The Chief Commis- 
sioner appeared before the sub-committee 
in May and again in September. In addition, 
the Commission provided a detailed sub- 
mission with proposed changes to 25 fed- 
eral laws, regulations, policies and 
practices. 
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The Chief Commissioner’s message in May 
was simple and direct: he encouraged the 
sub-committee to take a broad view of 
equality rights. That message was rein- 
forced in June when the Commission 
provided its submission. Major recommen- 
dations included making sexual orientation 
a prohibited ground of discrimination under 
the Canadian Human Rights Act, revoking 
the provision in the same Act that allows 
mandatory retirement, and changing armed 
forces employment policies with respect to 
women, the disabled and sexual orientation. 


In September, the Chief Commissioner was 
called back to comment specifically on two 
questions: Should the list of grounds in 
the Canadian Human Rights Act be open- 
ended? Should a primacy clause be added 
to the Act? 


The Commission responded that it pre- 
ferred Parliament with legislative authority, 
rather than the Commission with adminis- 
trative authority, to determine the grounds 
covered by the Act. The Commission felt it 
would be more appropriate to broaden 
grounds by considering specific sugges- 
tions from the Commission (i.e., sexual 
orientation, political belief, criminal convic- 
tion or charges), than to have the list 
open-ended. 


The Commission supported the inclusion 
of a primacy clause in the Act. Such a 
clause would clarify that the Act prevails in 
the event of conflict between it and any 
other law that authorizes a particular 
discriminatory practice. 


The sub-committee tabled its report 
October 25 and recommended to Parlia- 
ment a number of changes to federal laws, 
regulations, policies and practices. These 
recommendations supported all the major 
concerns raised by the Commission. 


The Commission was impressed with the 
thoroughness of the recommendations and 
congratulated the committee for its far- 
reaching and progressive approach to 
ensuring equality for all. 
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BFOR/BFJ 


Extensive policy work and consultation 
with affected businesses, departments and 
communities continued throughout 1985 to 
determine the implications of applying 
bona fide occupational requirement (BFOR) 
and bona fide justification (BFJ) policies to 
all grounds. 


The Commission expects to adopt formal 
policies or guidelines in 1986, once it has 
assessed the implications of the Supreme 
Court of Canada decision in the Bhinder 
case (see page 28). 


Meanwhile, interim policies approved in 
1984 apply to all grounds. These under- 
score that employers and purveyors should 
establish practices to comply with the rule 
of the Act, rather than trying to establish a 
defence once a complaint is initiated. 


The policies recognize a single defence: If 
an individual does not meet the require- 
ments reasonably necessary for the per- 
formance of the essential tasks of a job or 
for the provision of a service, there may be 
sufficient evidence to support the existence 
of a BFOR or a BF. 


In employment, an employee must be able 
to perform the essential tasks of a job 
safely, reliably and efficiently. 


In the provision of goods, services and 
accommodation, the policy tries to balance 
the human rights of individuals with a 
purveyor’s right to manage an efficient 
operation. 


Health and Safety Hazards 


The Commission considered the question 
of health and safety hazards as part of its 
review of pregnancy and childbirth 
discrimination. 


A specific reference to health and safety 
hazards will be included in the Commis- 
sion’s policy on pregnancy and childbirth, 
which is now undergoing revision. This will 
State that any exclusionary policy will only 
be considered non-discriminatory if it 
meets the criteria in the BFOR/BFuJ interim 
policies. 


Canadian Human Rights Benefit 
Regulations 


The Commission began an On-going review 
of the Canadian Human Rights Benefit 
Regulations to identify provisions in the 
regulations that may offend the section 

15 equality rights provisions of the Charter 
of Rights and Freedoms. Some examples 
are age-based pension plan membership 
provisions and gender-based employee 
contributions and benefits. 


Unemployment Insurance Benefits 


The Chief Commissioner wrote to the chair- 


man of the Commission of Enquiry on 


Unemployment Insurance about the require- 


ments necessary to obtain insurance 
benefits. Concern was expressed that the 
imposition of a 20-week requirement for 
special benefits might result in a dis- 
proportionately high number of disabled 
persons being disqualified from receiving 
benefits. 


Travel Entitlements 


The Commission often faces the difficult 
task of balancing the rights of individuals 
with complex and sensitive public policy 
issues. Travel entitlement is a case in 
point. 


The Gommission received four complaints 
alleging that two air carriers maintain a 
discriminatory employment practice by 
providing free and reduced travel to only 
the spouses (whether legally married or 
common law) or qualified children of 
employees. Unmarried employees are 
denied the benefit of travelling with a 
companion free or at a reduced rate. 


The complainants said this was discrimination 
based on marital and family status. 


As the Act permits, these cases were 
referred to the Canadian Transport Com- 
mission to review because the practice met 
the guidelines adopted by the CTC in 1971 
authorizing carriers to issue free passes. 


The reply of the Canadian Transport 
Commission was in part: 


‘“‘... The ATC is prepared to concede 
that, technically, there appears to be 
discrimination within the letter of the 
law as set out in the Canadian Human 
Rights Act. By the same token, the ATC 
wishes to submit that there is no 
discrimination within the spirit and 
intent of the Canadian Human Rights 
Act. The ATC’s submission, in that 
respect, is to some extent related to 

its opinion that the family-related 
privileges of free or reduced rate trans- 
portation for carrier’s employees, and 
the family fares offered to the general 
public by carriers in various modes of 
transportation, are reasonable in 
Canadian society. 


Family-related benefits or privileges 
are common in our society. These types 
of benefits or privileges are consistent 
with the tenet that the family is the 
nucleus of society. Indeed, I find it 
comforting to note, that your Commis- 
sion adheres to a similar belief since it 
considers some distinctions based on 
family status to be reasonable... 


Free and reduced rate family-related 
transportation privileges, as well as 
family fares, are not a recent innova- 
tion. They have become a tradition, no 
doubt related to the idea that the 
family is the nucleus of our SOCciely .—. . 


... Family fares, offered to the general 
public, are a long standing tradition 
within the transportation industry 
because, aside from the social orienta- 
tion of such fares, they promote air 
travel and generate additional traffic 
thus improving the efficiency of the 
transportation industry. 


ure 


Family travel across Canada itself is 
gaining in popularity, and there also 
air travel is the preferred mode of 
transportation. The airline industry is 
seeking to promote such travel with 
family fares and other special fare 
packages.’’ 


Commission members decided that the 
appointment of a human rights tribunal to 
consider the complaints was not warranted 
and accordingly closed the files. 


General Order 09 


The Commission has argued strongly for 
several years that General Order 09, Cana- 
dian Transport Commission regulations 
from 1912 made pursuant to the National 
Transportation Act dealing with the visual 
acuity, colour vision and hearing require- 
ments for employees in the running trades 
of the railway industry, is outdated and 
discriminatory. 


The Commission adopted a systemic 
approach to looking at the regulations and 
held a number of complaints in abeyance. 


The Commission tried to address the con- 
tent of the regulations and asked that a 
review panel, on which it participated, deal 
with the issue. 


In April, the regulations were revised. The 
Commission objected to several aspects of 
the revised standards, but urged they be 
adopted as an interim measure to reduce 
discrimination. 


In light of the Supreme Court of Canada 
decision in Bhinder (see page 28), the 
Commission is currently reviewing how 
best to respond to these complaints. 


Aryan Nation Computer Network 


The Commission dismissed a complaint of 
discrimination against a U.S.-based white 
supremacist organization because the 
respondent was situated outside Canada 
and therefore beyond the jurisdiction of 
the Canadian Human Rights Act. 


The Canadian Holocaust Remembrance 
Association filed a complaint of discrimina- 
tion on the grounds of race, national or 
ethnic origin and religion against the Aryan 
Nation Computer Network of Hayden Lake, 
Idaho. This organization had found a way 
to get around customs and postal regula- 
tions that control the entry of hate literature 
into Canada by using computers. 


After consultation with the Canadian Radio- 
television and Telecommunications Com- 
mission it was determined that Parliament 
has jurisdiction to regulate and control 
radio communication and that the technol- 
ogy exists to block long distance calls to 
particular telephone numbers. However, to 
implement such a system, further legislation 
is necessary. 


COMPLAINTS 
PROCESSING COMPLAINTS 


The Canadian Human Rights Act estab- 
lishes 10 grounds on which complaints of 
discrimination may be made — race, colour, 
national or ethnic origin, religion, age, sex, 
marital status, family status, disability and 
pardoned conviction. 


When a person seeks to file a complaint, 
the Commission ensures the matter falls 
within federal jurisdiction and is covered 
by the Act. Once this is established and a 
formal complaint has been signed, an 
investigator reviews relevant documents 
and interviews all parties who might be 
able to provide pertinent information. The 
investigator’s report is disclosed to the 
complainant and the respondent, who have 
the option of making written submissions 
within 14 days, before it is submitted to 
the Commission for a decision. 


In reaching its decision on the appropriate 
disposition of a complaint, the members of 
the Commission have before them both the 
investigator’s report and any submissions 
that parties have chosen to make. 


It is important to note that although an 
investigator may make a recommendation 
to the Commission on the disposition of 
a complaint, it is the members of the 
Commission who actually make the 
decision. 


Some of the options the Commission has 
are to dismiss the complaint, approve a 
settlement which has been reached by the 
parties during investigation, appoint a 
conciliator to attempt to bring about a 
settlement of the matter, or request the 
president of the human rights tribunal 
panel to name a tribunal to hear the 
complaint. 


Because a conciliator cannot be compelled 
to appear before a tribunal or court, the 
parties to a complaint may take this person 
into their confidence while discussing 
possible settlement. 


Amendments to the Canadian Human 
Rights Act in October, 1985, enable the 
Commission to ask that the president of 
the human rights tribunal panel select and 
name a tribunal to inquire into a complaint. 


A tribunal generally functions as a court, 
hearing testimony from the parties and 
witnesses and making a binding decision. 
A tribunal may dismiss a complaint. If it 
finds a complaint to be substantiated, it 
may order the respondent to: 


* cease a discriminatory practice; 

e rehire an employee unfairly dismissed; 

° pay Compensation for damages, including 
hurt feelings; 

° order an affirmative action plan as a 
“special program”’. 


Decisions of tribunals can be reviewed bya 
review tribunal if the original tribunal 
consisted of fewer than three members, or 
by the Federal Court of Appeal. 


Not all matters brought to the Commission 
go through the process of investigation. 
Often people approach the Commission 
because they need help and hope the Com- 
mission can provide that help. The intrica- 
cies of federal/provincial jurisdiction and 
the multitude of grievance avenues often 
mean people are unsure about where to go 
for help. 


In such cases the Commission can offer no 
formal assistance but it does endeavor to 
direct individuals to the department or 
agency where redress may lie. Conse- 
quently, the number of formal complaints 
processed by the Commission is far less 
than the number of inquiries received. 


During 1985, the Commission received 
39,417 inquiries, 1,635 intakes and accepted 
377 complaints. The Commission dismissed 
179 complaints and approved settlements 
for 48. Fourteen complaints were heard by 
independent human rights tribunals. 


SELECTED EXAMPLES AND SOLUTIONS 
Race/Colour/Ethnic Origin 


A victim of racial harassment and her 
harasser resolved the problem by agreeing 
to work apart and by attending an educa- 
tional program offered by their employer. 


The victim, a black clerk/typist with a 
federal department in Halifax said in her 
complaint of race discrimination that a 
white co-worker made racially derogatory 
remarks to her on three occasions. The 
victim said the employer knew of the 
problem, but had not stopped it. 


Following several meetings between the 
two women and a Supervisor, the harasser 
was counselled and disciplined. 


The victim wasn’t satisfied. She wanted to 
work apart from the harasser and asked for 
an educational program, which was set up 
by the department in consultation with 
Commission staff. 


Family Status 


A manager who wanted to let an employee 
down gently made a mistake in using a dis- 
criminatory reason as the pretext for not 
recalling him. 


The employee worked as a driver fora 
trucking company for three weeks before 
being laid off. 


He was told he was not recalled because 
new policy said members of the same 
family were not to work together. The 
employee’s nephew had worked there for 
five years, and he was being kept on. 


Investigation showed that although the 
manager cited a discriminatory reason for 
dismissal, the real reason was he had 
chosen another employee he thought was a 
better driver with a better attitude. 
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The Commission dismissed the complaint 
of discrimination because of family status 
and advised the respondent not to use 
such discriminatory excuses when in fact a 
valid operational concern was the reason 
for the dismissal. 


Marital Status 


A woman complained after a manager 
remarked on her wedding ring during a job 
interview, then asked whether she could 
work flexible hours. 


She believed she wasn’t hired because of 
her marital status and her sex. The manager 
admitted his question was poorly worded, 
but posed only to determine whether she 
was willing to work the hours. 


The complaint was dismissed after investi- 
gation showed the two successful appli- 
cants for part-time broadcasting jobs as 
radio operators had more as well as more 
varied experience than the complainant. 


Sex 


A man who said he was told he couldn’t 
pack candy because the employer wanted 
to hire women will discuss his employment 
opportunities with a job counsellor under 
terms of a settlement approved by the 
Commission. 


The man said he was discriminated against 
because of his sex when he wasn’t referred 
for an interview at a candy factory. He said 
an employment centre employee told him it 
was a woman’s job. The employee couldn't 
recall the conversation. 


The employment centre said that it does 
not refuse anybody a job referral on the 
basis of sex, but that in this particular 
instance, the comment “mostly female 
workers” appeared inappropriately on the 
job order. 


The settlement agreed to by the parties 
during the course of investigation stipu- 
lated that once a month for three months, 
the Commission would randomly monitor 
the information contained in at least 25 job 
orders. 


* * * * 


A comprehensive affirmative action pro- 
gram was agreed upon during the course 
of investigation into a complaint of sex 
discrimination. The Commission approved 
it as settlement between the Women’s 
Association of Whiteshell Nuclear Research 
Establishment and Atomic Energy of 
Canada Ltd. 


The company initiated an affirmative action 
plan, then worked with Commission staff 
to refine it and make it more comprehensive. 


As part of the settlement, the Commission 
will receive quarterly progress reports from 
the company and provide feedback to the 
company during the next three years. 


The plan does not contain goals and tar- 
gets for the hiring of women, but it does 
provide for reasonably achievable targets 
to be set. 


In 1982, the women’s association in 
Pinawa, Man. filed a complaint alleging 
that women were being excluded from © 
management positions and from access to 
non-traditional career patterns such as 
apprenticeship programs; that they received 
consistently lower pay rates than male 
employees and that they were restricted to 
the lower levels of clerical and administrative 
occupations. 


The issues raised by the complaint dealt 
with the possibility that the employment 
system already affected employment oppor- 
tunities for women, not that individual 
women had been discriminated against 
deliberately in specific staffing actions. 


The company had established an equal 
opportunities office in 1981 and in late 
1983 announced an affirmative action pro- 
gram as part of its long-range plan. The 
program was maintained during the period 
of investigation. 


Following discussions between the 
Commission and the company, the company 
agreed to establish a Commission-company 
working group, which met three times in 
Pinawa and determined that with some 
modifications the company’s plans were 
appropriate to deal with those parts of the 
employment system in question. Company 
officials and Commission staff reached 
agreement. 


Commission staff then met with represen- 
tatives of the women’s association who 
expressed some concerns with the effec- 
tiveness of the affirmative action plan, 
especially considering the current uncertain 
economic climate in Canada. 


The women’s association agreed to the 
proposal after one further amendment 
to the plan which the company and the 
Commission found acceptable. 


Equal Pay 


Do aclerk and a warehouseman working at 
a Prairie farm cooperative perform work of 
equal value? 


The clerk thought so and filed an equal pay 
complaint, which was dismissed when 
investigative findings did not Support her 
allegation. 


Just how are jobs compared? 

The cooperative had used two evaluation 
plans to determine that the jobs were not 
of equal value. 

During investigation, the Commission set 


up a rating committee with three people 
from its Equal Pay Section. 
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The committee used a job evaluation plan 
to rate skill, effort, responsibility and work- 
ing conditions. In this case, skill was equal 
for both positions. The other factors were 
all rated greater — 23.8 per cent higher in 
total points — for the warehouseman job. 


* * * * 


Occupational therapists, home economists 
and dieticians in the public service across 
Canada were awarded more than $2 million 
in an equal pay settlement approved in 
September. 


Section 11 of the Act stipulates that men 
and women in federal jurisdiction who 
perform work of equal value in the same 
establishment should receive equal pay. 


The settlement — affecting between 150 to 
200 members or former members of the 
Professional Institute of the Public Service 
of Canada (PIPSC) — means Treasury 
Board, as the government employer, will 
pay back wages dating to March 1, 1978, 
the day the Act came into force. 


Salaries at all levels will rise between 

12 and 26 per cent. For instance, home 
economists and dieticians at the second 
pay level will jump by 12.8 per cent from 
$29,281 to $33,035 for 1983/84 pay period. 
In 1977, they earned $17,901 when they 
should have been paid $21,312 according 
to the equa! pay adjustment. 


Occupational therapists at the same level 
will have their 1983/84 salaries adjusted by 
nearly 25 per cent from $28,612 to $35,673. 
In 1977, they earned $19,534 when they 
should have made $22,357. 


In two complaints filed six years ago, 
PIPSC charged Treasury Board was dis- 
criminating against employees in two 
female-dominated groups on the basis of 
sex by paying them lower wages than five 
groups dominated by males in the same 
scientific and professional category. 
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Treasury Board agreed the two female 
groups had suffered wage discrimination 
when compared with salaries in the largely 
male professions in agriculture, biology, 
chemistry, forestry and physical sciences. 
Jobs were compared on the basis of skill, 
effort, responsibility and working 
conditions. 


The settlement, worked out between PIPSC 
and Treasury Board, is an interim one, 
pending a review of all jobs in the federal 
public service announced in March by 
Treasury Board. When the equal pay study 
is completed final adjustments will be 
made. 


Disability 


An Alberta truck driver who was fired after 
only two weeks when the company learned 
he had an amputated left leg received 
$7,932 compensation for wages, relocation 
expenses and damages. 


The man complained that he had been dis- 
criminated against because of disability. 
The parties agreed to settle before the 
Commission investigated the complaint 
when the company said that human error, 
not discriminatory policy, accounted for 
the poor treatment. 


The man was fired after two weeks when a 
company medical examiner noted he had 
lost his left leg below the Knee and told 
him it was company policy not to keep 
him. 


In fact, company policy was to judge 
individuals on the basis of capability, and 
the man had no difficulty doing his job. 


* * * * 


A man who was refused a job as a mine 
labourer in Elliot Lake, Ont. because he 
had poor vision was awarded $8,162.05 in 
lost wages and offered another job. 


The man was told by the company doctor 
that the vision in his left eye was 
extremely poor, but could be corrected 
with glasses. The same day he went to an 
optometrist and three days later picked up 
his glasses. But in a report dated two 
weeks later, the company refused him the 
job saying he had not passed the required 
medical exam. 


In fact, the investigation showed that the 
company had never given him any test that 
proved he could not perform the essential 
tasks of the job. 


TRIBUNAL AND COURT ACTIONS 
Tribunals 


Until October 15, 1985 tribunals were 
appointed by the Canadian Human Rights 
Commission. They operated independently 
of the Commission and had up to three 
members selected from a list established 
by Governor in Council. 


On October 15, the Canadian Human 
Rights Act was amended to make tribunals 
more independent of the Commission. The 
position of president of the human rights 
tribunal panel was created. When the Com- 
mission is satisfied that an inquiry into a 
complaint is warranted, it now may request 
the president of that panel to appoint a 
tribunal. 


Bennett-MacPherson v. White Pass 
and Yukon Route Corporation 


The complainant alleged sex discrimination 
after she was refused a job as a locomo- 
tive hostler for the White Pass and Yukon 
Route Railway. A hostler carries out train 
maintenance. 


The Commission unsuccessfully appealed 
the decision of the human rights tribunal 
that decided White Pass did not discriminate 
against MacPherson. 


A review tribunal found no error in the 
earlier decision that found she was quali- 
fied for the job, but had not made her 
qualifications known at the interview. There 
was nothing to suggest the employer failed 
to inquire about relevant experience 
because the complainant was a woman. 


Bradley, Boulé, Mondoux, Union of 
Solicitor General Employees 
Syndicat des employés du 
Solliciteur général v. 

Correctional Services of Canada 


A tribunal was appointed to inquire into 
complaints about the operation of an 
affirmative action program instituted by 
Correctional Services of Canada based on 
allegations that employment opportunities 
available to men were reduced as a result 
of the program. 


Bubelis v. RCMP 


A tribunal is to be appointed to inquire 

into a disability complaint that the RCMP 
refused to engage Bubelis because of a 
dental condition. RCMP policy requires that 
any dental problems be repaired before the 
recruit is engaged. 


Campbell, Ricard, Atkinson, 
McBratney, Hull and 

McMaster v. Hudson Bay Mining and 
Smelting Co. Ltd. 


A human rights tribunal was appointed in 
each of six different physical handicap 
complaints lodged against the company by 
men whose job applications were rejected 
after they were ruled medically unfit. 


These complaints alleged that the men 
were discriminated against individually, and 
also that the company maintained policies 
and practices that tended to restrict 
employment opportunities for people with 
physical handicaps. The company argued 
that its health standards reflect bona fide 
occupational requirements. 
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The tribunal dealt with preliminary objec- 
tions relating to all complaints during 1984 
and then proceeded to examine the merits. 


In the first of the individual complaints 

to be heard, the tribunal ordered that 
McBratney be given the job he had earlier 
been rejected for as an apprentice indus- 
trial mechanic because of a curvature of 
his spine, lost seniority and $500 for hurt 
feelings. 


The company was ordered to pay $1,000 to 
Atkinson who has a hearing impairment 
and a steel plate in one shoulder. It was 
also ordered to pay $2,000 to McMaster 
and offer him a job. 


Hearings in the remainder of the individual 
complaints are expected to continue. The 
issue of whether the company’s policies 
Or practices are discriminatory in all but 
McBratney’s case will be dealt with at 
another time. 


Cashin v. Canadian Broadcasting 
Corporation 


Rosann Cashin alleged marital status 
discrimination by the CBC stating that 

her contract as a reporter specializing in 
natural resources was not renewed because 
of her husband’s high profile as a director 
of Petro-Canada and as president of the 
Newfoundland Labrador Fishermen, Food 
and Allied Workers Union. 


Following a Federal Court of Appeal deci- 
sion which set aside the Commission deci- 
sion dismissing Cashin’s complaint, the 
Commission appointed a tribunal which 
held hearings in 1984 and 1985. 


In a decision December 4, the tribunal sub- 
stantiated the complaint on the basis of 
marital status and ordered that the Cana- 
dian Broadcasting Corporation make an 
offer to reinstate her to her former ora 
similar position, aS soon as possible. 


In addition, the tribunal awarded Cashin 
$2,500 for suffering in respect of feelings 
and self-respect, and an amount for lost 
wages to be determined. 
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Cassan, Dallas, Overby, Borley, Burke, 
Best and Burke v. Hudson Bay Mining 
and Smelting Co. Ltd. 


One human rights tribunal was appointed 
to examine several complaints relating to 
the company’s policy that female employ- 
ees of child-bearing age are restricted to 
positions in the company’s smelter which 
have low or no exposure to lead. 


A hearing was held in December, 1984 at 
which time the company asked the tribunal 
to dismiss the complaints for lack of evi- 
dence. A decision released March 21, 1985 
dismissed the complaints of Burke, Best 
and Burke because of their failure to 
appear. It ordered the hearings to continue 
in the other complaints. 


Chapdelaine and Gravel v. Air Canada 


Two complaints that Air Canada’s height 
requirements for pilots have the effect of 
discriminating against women were held in 
abeyance during 1984, awaiting the out- 
come of the Commission’s appeal in the 
Bhinder v. CNR case in the Supreme Court 
of Canada. (See ‘Court Actions’’) 


DeJager v. Department of National 
Defence 


A tribunal held hearings into a complaint of 
a former member of the armed forces who 
was released because he had bronchial 
asthma. 


The department argued there was a bona 
fide occupational requirement because he 
could not carry out the duties of boatswain 
under the conditions of military service. 
The tribunal reserved its decision. 


Erickson v. Canadian Pacific Express 
and Transport Ltd. 


The complainant alleged the company ter- 
minated his job as a heavy transport truck 
driver because he wore a hearing aid. The 
company said that even though Erickson 
met the hearing requirements for a British 
Columbia heavy transport driver’s licence, 
his reliance on a hearing aid to meet those 
requirements created a safety risk to him- 
self, other employees and the public. Hear- 
ings are expected to start in the spring of 
1986. 


Forseille v. United Grain Growers 


The company terminated Forseille soon 
after he was hired as a grain handler 
because it had safety concerns about his 
diabetes. The tribunal dismissed the 
complaint saying the company acted 
reasonably in concluding that the medical 
limitations created by Forseille’s diabetes 
were not acceptable for safety reasons. 


Gervais v. Agriculture Canada 


A tribunal was appointed to inquire into a 
complaint of sexual harassment made by 
an employee of Agriculture Canada based 
on allegations against one of her super- 
visors. Hearings adjourned in December. 


Kibale v. Transport Canada 


Kibale filed a complaint alleging discrimi- 
nation on the basis of race, colour and 
ethnic origin when he did not obtain a 
public service position after placing first in 
a competition. The tribunal dismissed the 
complaint. Although the tribunal found 
irregularities in the hiring process, it found 
no evidence of discrimination. Kibale has 
appealed to a review tribunal. 


Kawalilak v. Bank of Montreal 


The complaint of a bank employee who 
was advised by her doctor to stay home 
from work to have a successful pregnancy 
after a number of miscarriages, but could 
not get short term disability benefits, was 
settled before a hearing was held. The 
offending policy clause was changed, and 
Kawalilak received compensation for lost 
salary and hurt feelings. 


Local 916, Energy and Chemical 
Workers’ Union v. Atomic Energy of 
Canada Ltd. 


Local 916 of the Energy and Chemical 
Workers’ Union at the Atomic Energy of 
Canada’s Glace Bay Heavy Water Plant 
near Sydney, N.S., complained to the 
Commission in April 1979 that the plant’s 
female clerks and secretaries were doing 
work of equal value but were being paid 
less than male plant workers belonging to 
Local 785. 


After several days of hearings, Atomic 
Energy commenced proceedings in the 
Federal Court to determine the effect of a 
settlement between Local 916 and Atomic 
Energy. 


The Commission was not a party to the 
settlement, though it was a party at the 
tribunal hearings. These proceedings were 
quashed on the application of the 
Commission. 


However, the tribunal itself chose to refer 
the issue of the effect of the MacBain ruling 
(see “Court Actions’) on its proceedings to 
the Federal Court of Appeal. 


McCreary v. Greyhound Lines of 
Canada Ltd. 


McCreary, age 37, filed a complaint of age 
discrimination against Greyhound Bus 
Lines which hired drivers only between the 
ages of 24 and 35. 
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Greyhound refused to employ McCreary, 
maintaining that new drivers get the least 
favorable routes and must be young 
enough to cope with the extra stress. A 
similar complaint was dismissed in 1980 
when a tribunal upheld Voyageur Colonial’s 
policy that new drivers be under the age 

of 40. 


The tribunal substantiated the complaint 
and ruled there was not sufficient evidence 
to conclude that the inability to cope with 
stress was related to age. Greyhound 
appealed. The review tribunal reserved 
decision. 


Mahon v. Canadian Pacific Limited 


A tribunal substantiated a complaint that 
CP Rail discriminated when it refused to 
rehire Mahon as a section labourer/trackman. 
CP policy said that a person with diabetes 
could not be employed in an area with 
moving trains and equipment or in a job 
with great physical demands. 


The tribunal order awards Mahon lost 
wages and a job offer. It also requires CP 
to reimburse the federal government to 
cover unemployment benefits paid to him. 
Canadian Pacific Limited has filed proceed- 
ings to have the tribunal decision reviewed 
by the Federal Court of Appeal. 


Morrell and LeBlanc v. Canada 
Employment and Immigration 
Commission 


Morrell and LeBlanc alleged they were 
denied regular unemployment insurance 
benefits because of section 46 of the 
Unemployment Insurance Act, which 
provided that a woman was not entitled to 
regular benefits for a period of eight weeks 
before the expected date of the birth of her 
child and for six weeks after the birth of 
her child. Neither woman qualified for 
pregnancy benefits. 


Legislation repealing section 46 was 
passed before Morrell and LeBlanc applied 
for benefits, but was not in force until after 
they were determined to be ineligible. 
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LeBlanc’s complaint was settled before 
hearing. The tribunal in Morrell’s case 
found that CEIC had breached the Cana- 
dian Human Rights Act because Parliament 
had intended to end the discrimination 
inherent in section 46 of the Unemploy- 
ment Insurance Act before Morrell and 
LeBlanc applied for their regular benefits. 
CEIC has appealed the decision. 


Nowell v. Canadian National Railway 
Company 


A tribunal was appointed to inquire into 
acomplaint that CN restricted Nowell’s 
employment opportunities because of his 
diabetes. The hearing is underway. 


Public Service Alliance of Canada v. 
Qu’Appelle Indian Residential School 
Council 


PSAC complained that the pay rate for jobs 
predominantly held by females was lower 
than that paid for jobs predominantly held 
by males though many of the jobs pre- 
dominantly held by females are of equal 
value to the jobs predominantly held by 
males. 


A tribunal was appointed to inquire into 
this complaint against a school council 
administering schools on Indian reserves 
on behalf of the Minister of Indian Affairs 
and Northern Development. 


Rodger v. Canadian National Railway 
Company 


Rodger alleged he was restricted in the 
kind of job CN would allow him to perform 
because of two seizures he had experienced 
at home. 


The tribunal dismissed the complaint. It 
ruled that CN’s decision to give him less 
dangerous duties for three years was 
reasonable because medical knowledge at 
the time suggested that was the “‘safe”’ 
period before returning to duties as a 
trainman/yardman. 


Stanley, Jones, Magera and Howell v. 
RCMP 


Four women were employed to guard 
prisoners at local lock-ups in Alberta. They 
complained that RCMP policy stipulating 
guards must be the same sex as prisoners 
for privacy and safety reasons restricted 
them to guarding female prisoners only, 
thereby reducing the amount of work that 
they could get. Hearings were held in 1985. 


Sumbal v. Canadian National Railway 
Company 


A hearing into a complaint of religious 
discrimination in employment by Paviat 
Singh Sumbal, a Sikh, was adjourned in 
1979 pending the final disposition of the 
Bhinder v. CNR case. (See ‘“‘Court Actions’) 


Villeneuve v. Bell Canada 


Villeneuve complained that he was dismissed 
and refused a job in another department of 
Bell Canada because of his disability 
(varicocele). The tribunal found that Bell 
had discriminated against him because of 
the restrictions it associated with his dis- 
ability which were not a bona fide occupa- 
tional requirement. The tribunal awarded 
him lost wages and ordered Bell Canada to 
give him a job. Bell appealed the decision 
to a review tribunal. 


Court Actions 


In addition to complaints presented before 
tribunals, the Commission was involved in 


the following court proceedings during 1985. 


Action Travail des Femmes v. Canadian 
National Railway Co. 


In 1984, a tribunal substantiated a com- 
plaint by Action Travail des Femmes, a 
Montreal women’s group, against CN, filed 
in 1979 alleging that CN’s employment poli- 
cies prevented women from being hired for 
non-traditional jobs. The tribunal was 
established in 1981. 


CN appealed the tribunal decision to the 
Federal Court of Appeal. The tribunal’s 
order was in two parts. There was a manda- 
tory and immediate part that required CN 
to stop using mechanical aptitude tests 
that discriminate against women for most 
entry level positions; to stop administering 
physical tests not given to men; to end the 
requirement of welding experience for 
most entry level positions; to inform the 
public of the positions available and the 
real requirements of those positions; and 
to continue its programs against sexual 
harassment to ensure all candidates for 
jobs are treated fairly regardless of their 
Sex. 


The interim part of the order required CN 
to hire one woman for every four blue 
collar positions staffed until women make 
up 13 per cent of the blue collar work force 
in .CN’s St. Lawrence Region. This was to 
begin when all workers on lay-off had been 
recalled, or after one year’s time, whichever 
happened first. It also required that CN ini- 
tiate a publicity campaign to attract women 
to non-traditional jobs. 


The Federal Court of Appeal quashed the 
part of the order that imposed the quota 
and a target percentage of women in these 
jobs. The court held that the Canadian 
Human Rights Act did not empower a 
tribunal to order quotas for remedial 
purposes. The court said that quotas could 
only be ordered for the prevention of 
discrimination in the future. 


In a dissenting opinion, however, Justice 
MacGuigan held that the kind of quota 
imposed by the tribunal could be consid- 
ered preventive. The court did not find any 
other errors in the tribunal’s decision. 


The Supreme Court of Canada granted 


leave to appeal to the Commission and 
Action Travail des Femmes. 
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Bhinder and Canadian Human Rights 
Commission v. Canadian National 
Railway Company 


Bhinder, whose religion requires men to 
wear turbans with no other head covering, 
was employed in the CN yards for four and 
a half years before a hard hat policy was 
implemented. A tribunal decided that CN 
discriminated against Bhinder by insisting 
he wear a hard hat and ordered CN to rein- 
state Bhinder with no loss of seniority and 
$14,500 in lost wages. 


This case raised two far-reaching issues: 


e Intent — In its ruling, Justice LeDain dis- 
senting, the Federal Court of Appeal held 
that the Canadian Human Rights Act 
does not apply where there is neither 
differential treatment nor an intent to 
discriminate. This ruling strikes at the 
root of the Commission’s program to end 
“systemic” discrimination, occurring 
when practices and policies in an organi- 
zation limit equal opportunity. The Com- 
mission believes it is long established 
habit, rather than prejudice, that under- 
lies most systemic discrimination. An 
obligation to prove intent would be 
impossible where none exists, and most 
systemic discrimination would be 
sheltered from Parliament’s stated 
intention to establish equal opportunity 
in section 2 of the Act. 


Reasonable Accommodation — The Court 
also held, Justice LeDain dissenting, that 
employers are under no duty to make 
reasonable accommodation. This would 
provide a defence to an employer who, 
for example, expressed every good 
intention of hiring a person who used a 
wheelchair to get around, yet would not 
provide a desk with enough clearance 
for use by such a person. This also 
appears to threaten translation of equal 
opportunities from statute to daily life. 
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The Attorney General of Canada intervened 
on behalf of the Minister of Labour, to 
support CN’s position on the basis that the 
hard hat policy was a bona fide occupational 
requirement. 


The appeal was argued before the Supreme 
Court of Canada January 30, 1985. Ina 
decision December 17, 1985, the Supreme 
Court of Canada dismissed the Commission’s 
and Bhinder’s appeals. 


The Supreme Court confirmed that the 
Canadian Human Rights Act applies to 
unintentional and adverse effect discrimi- 
nation. However, the Court also ruled that 
employers are under no duty to reasonably 
accommodate the special individual needs 
of employees or prospective employees. 


The decision dealt a severe blow to the 
concept of individual assessment in that 
the Court ruled that the existence of a 
bona fide occupational requirement must 
be made by reference to the job in question 
and not the person who fills it. 


The Canadian Human Rights Commission 
will make a special report to Parliament on 
the implications of the Bhinder decision 
and recommendations for amendment to 
the Act. 


Canadian Human Rights Commission 
v. John Ross Taylor and Western 
Guard Party 


John Ross Taylor and the Western Guard 
Party have appealed the ruling of the Trial 
Division of the Federal Court which 
rejected the argument that the prohibition 
against transmitting hate propaganda by 
telephonic means under the Canadian 
Human Rights Act was contrary to the 
Charter of Rights and Freedoms protection 
of freedom of expression. 


Carson, Nash, Tall, James v. 
Air Canada 


The Federal Court of Appeal upheld a 
review tribunal ruling that Air Canada dis- 
criminated on the basis of age by refusing 
to hire six persons over the age of 27 as 
pilots-in-training. The court said that Air 
Canada had not established that its policy 
constituted a bona fide occupational 
requirement. The complaints were settled 
before the tribunal reconvened to consider 
a remedy for the complainants. Air Canada 
dropped its age at hire policy. 


Dalton v. Canadian Human Rights 
Commission, Perruzza and The 
Brotherhood of Railway and Airline 
Clerks, System Board of Adjustment 
435 and CP Air Ltd. 


Perruzza filed complaints of age discrimina- 


tion against CP Air, her employer, and her 
union in 1983 because age was used as a 
tie-breaker in determining seniority under 
the collective agreement. The complaint 
was settled on the basis that seniority 
would be reallocated by random lot. 


Julie Dalton, a fellow employee, was 
granted an injunction by the Federal Court 
to prevent the implementation of the terms 


of settlement approved by the Commission. 


The Commission appealed the decision to 
the Federal Court of Appeal, which ren- 
dered its judgment December 16, allowing 
the Commission’s appeal. 


The Court of Appeal decided that the 
Commission need not give notice to the 
individual members of a union prior to 
approving a settlement affecting a collec- 
tive agreement, and decided that in this 
case, the approved settlement could be 
implemented by the parties as originally 
planned. 


Atomic Energy of Canada Ltd. v. 
Canadian Human Rights Commission 


The tribunal held hearings in 1984 and 1985 
in Halifax (see “Tribunals”). On October 16, 
1985 the respondent raised and relied upon 
the MacBain objection (see below). The 
tribunal decided to refer the question 

on whether it ought to continue with its 
hearings to the Federal Court of Appeal. 


The court decided that the tribunal had 
the right to continue with its inquiry. The 
rights to fundamental justice under the 
Canadian Bill of Rights had to be asserted 
at the earliest possible opportunity. 


Respondents who did not raise the Mac- 
Bain objection at the outset of a hearing, 
but rather proceeded with the hearing, had 
waived any right to allege a reasonable 
apprehension of bias. The decision is most 
important for the Commission as it allows 
cases involving 190 hearing days to remain 
intact. 


MacBain v. Canadian Human Rights 
Commission 


The Federal Court of Appeal quashed the 
decision of the tribunal that found MacBain 
had sexually harassed a former female 
employee, but made no decision on the 
merits of the complaint. It also declared 
inoperative in MacBain’s case the sections 
of the Canadian Human Rights Act that 
provided for the appointment by the Com- 
mission of the tribunal. This was because 
of a reasonable apprehension of bias in the 
statutory procedure whereby the Commis- 
sion appointed an investigator, decided 
whether the complaint should be the sub- 
ject of inquiry by a tribunal, appointed the 
members of the tribunal and took a posi- 
tion at the tribunal contrary to that of 
MacBain. 
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The court found that this infringed Mac- 
Bain’s right to have his rights and obliga- 
tions determined according to fundamental 
justice under the Canadian Bill of Rights. 
MacBain’s counsel appeared at the hear- 
ings only to object to the constitution of 
the tribunal and did not take part in the 
hearings themselves. 


McKenzie v. Canadian Human Rights 
Commission 


Dan McKenzie sought from the trial divi- 
sion of the Federal Court, an order pro- 
hibiting the Commission from dealing with 
his complaint unless the Commission held 
a public hearing at which he and his coun- 
sel could participate before it made a deci- 


sion on his complaint. He sought a declara- 


tion from the court that he was entitled to 
this. 


The court rejected his application saying 
that the Commission’s practice of provid- 
ing complainant and respondent with the 


report of its investigator and all other mate- 


rial it proposed to consider, as well as 
allowing the parties to make full represen- 
tations in writing concerning the material 
and the complaint before it made its deci- 
sion, met the requirements of natural 
justice. 


Robichaud v. Department of National 
Defence 


The Federal Court of Appeal upheld a 
review tribunal finding that Robichaud’s 
superior at CFB North Bay had discrimi- 
nated against her on the basis of sex by 
sexual harassment of her. However, the 
court dismissed, Justice MacGuigan dis- 
senting, the complaint against the depart- 
ment saying that only acts of discrimina- 
tion by the minister of the department or 
Treasury Board could make the Crown lia- 
ble for discrimination under the Canadian 
Human Rights Act. 
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Leave to appeal to the Supreme Court of 
Canada was granted to the Commission 
and Robichaud on the issue of the liability 
of the department. 


Syndicat des employes de production 
de Québec et de l’Acadie (SEPQA) v. 
Canadian Human Rights Commission 
and la Société Radio-Canada 


The union has launched an appeal to the 
Federal Court of Canada of a decision by 
the Canadian Human Rights Commission 
to dismiss a complaint that Radio-Canada 
established or maintained a difference in 
salary between male and female employees 
in certain positions based on their sex. 


CHARTS 


Disability complaints by type, by year 


Distribution of complaints by grounds 
accepted in 1985 


Disability 
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Comparison of inquiries, intakes and formal complaints 
by regions, 1985 


3,401 13,073 
142 12 


Results of complaints submitted for decision, by year 
[including percentage of total] 


48% 


1984 and 1985 


*From January to September, “Others” include 
complaints referred to more appropriate avenues 
(such as a grievance procedure), discontinued or 
withdrawn because they did not fall within federal 
jurisdiction. Following amendments to the Act in 
October and subsequent changes in administrative 
procedures, these complaints fall into the categories 
of “Not dealt with” and “No further proceedings” for 
the period from October to December. 
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Complaints accepted by regions, by grounds 


Total 1984- 
1985 
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Closed complaints by respondents and results 


Respondents 


Government of Canada 
Departments 
Commissions, Boards and Agencies, etc. 


_ Crown Corporations — 


‘Transportation 
Airlines 


Railways 


Bus Lines 
Shipping and Ferry 


Trucking 


Courier Tangponetion 


ee — Rael a 


Fr STI I 


‘Mining 
: {mining, processing, sales & reguistions|> 


Other Private Companies under Federal 
Jurisdiction 


E Miscellaneous 


* From January to September, “Others” include 
complaints referred to more appropriate avenues 
(such as a grievance procedure), discontinued or 
withdrawn because they did not fall within federal 
jurisdiction. Following amendments to the Act in 
October and subsequent changes in administrative 
procedures, these complaints fall into the categories 
of ‘‘Not dealt with” and “No further proceedings” 
for the period from October to December. 
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Conciliation results by grounds and years 


Total 1984-85 
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Complaints accepted by provinces, by grounds 


ES 


Newfoundland 


Prince Edward 
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— a 
Total 1984- 
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* Canadians living outside country. 
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Complaints on Sexual Harassment* 


ot SS a 


* Sexual harassment cases covered in this table are those that 
involve an attempt by the harasser to establish a sexual 
relationship with the victim. 


Accepted complaints on harassment, by grounds 


2 40 


Total 


37 


BRANCH ACTIVITIES IN 1985 
INTRODUCTION 


At headquarters in Ottawa, the Secretary- 
General manages the work of four branches 
and seven regional offices. The branches 
— Research and Policy; Complaints and 
Compliance; Public Programs; Administra- 
tion, Personnel and Finance — develop 
operational, administrative and program 
policies and procedures and assist the 
Secretary-General in providing operational 
support and direction to the seven regional 
offices, which are located in Halifax, 
Montreal, Ottawa, Toronto, Winnipeg, 
Edmonton and Vancouver. A Legal Services 
branch reporting separately to the Chief 
Commissioner provides legal advice to the 
Commission and its staff. 
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COMPLAINTS AND COMPLIANCE 


The Complaints and Compliance branch 
undertook a wide-ranging review of its 
complaint management systems. The result 
is a refined and updated process to ensure 
timely and effective investigation of 
complaints. 


Detailed analysis at the beginning of the 
complaint process ensures that investiga- 
tions are better focused. Major refinements 
to the processes and procedures related to 
investigation planning, issues analysis and 
inter-branch coordination were implemented. 


Complaints are now streamed as dele- 
gated, which are handled at a regional level 
and submitted directly to the Commission 
by the regional director for a decision, or 
as non-delegated, which are investigated 
regionally with the advice and assistance 
of headquarters-based consultants and 
then submitted to the Commission by the 
director of complaints and compliance. 


Early in 1986 some complaints of an 
unusually complex or sensitive nature will 
be streamed as nationally managed to be 
handled by headquarters-based investigators. 


The branch moved ahead rapidly with the 
development of a basic training course for 
new investigators and advanced training for 
experienced investigators. All investigators 
have taken the basic course and advanced 
courses in evidence statement-taking and 
report preparation. In succeeding years this 
planned and progressive training system 
should ensure a continued high quality and 
professional group of investigators. 


In March, the Canadian Human Rights 
Commission and the Public Service Com- 
mission signed an agreement to increase 
the effectiveness of both in investigating 
complaints from public servants. 
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Under the agreement the CHRC will inves- 
tigate all allegations of discrimination filed 
by public servants based on any of the 

10 grounds, while the Public Service Com- 
mission will continue to investigate com- 
plaints of wrongful treatment and advise 
them of their rights of appeal under the 
Public Service Employment Act. The two 
Commissions will maintain close contact 
to ensure the appropriate referral of cases 
involving discrimination from the PSC to 


‘the CHRC. 


Equal Wages Guidelines 


In March, the Commission circulated drafts 
of procedural guidelines intended to facili- 
tate compliance with section 11 of the Act, 
which requires equal pay for men and 
women doing work of equal value in the 
same establishment. 


A sample of about 60 public and private 
employers, employee organizations, 
women’s groups and human rights agencies 
was asked to provide written responses to 
the draft guidelines. 


Responses indicated a need and desire 
for guidance on how to comply with 
section 11. 


After further consultations through the 
summer and fall, the new guidelines were 
approved by the Commission in December. 


Systemic Review 


A review of the Commission’s approach to 
systemic discrimination in Canada began 
in 1985. 


The Commission recognizes that systemic 
discrimination, expressed through formal 
organizational policies and more informal 
practices, represents a major barrier to the 
opportunities of many of those protected 
by the Act. 


The goal of eliminating this barrier requires 
commitment to the strategic use of the 
mandate provided to the Commission by 
the Act, in order to bring about major 
changes in employment and service 
delivery systems. 


The review process looked at practical defi- 
nitions of systemic discrimination, the use 
of the Commission of its powers to initiate 
complaints of systemic discrimination, 
techniques for complaints investigation 

of systemic cases, including necessary 
resources allocation, and the most effec- 
tive internal structures needed to maximize 
the efficiency of complaints processing, 
policy formulation and delivery of educational 
programs on systemic issues. 


The review also took into account the 
Commission’s responsibilities regarding 
legislation on employment equity. 


The work has been complex and rewarding. 
Major alterations in the Commission’s 
approach to systemic discrimination result- 
ing from the review will come into effect 
over the next few years. 


National Investigations 


This section is responsible for providing 
advice on investigations and for developing 
policies and procedures related to the 
processing of complaints. It also provides 
quality control and assurance functions, as 
well as training for investigators. 


This section is also responsible for con- 
ducting investigations into nationally- 
managed complaints. 


Substantial progress was made toward the 
development of qualitative and quantitative 
standards of performance for investigations 
and an organized system of quality assur- 
ance. This is an integral part of the work of 
the whole Commission in improving both 
the quantity and quality of complaints 
processed. 


The section is also responsible for the 
conciliation service of the Commission. 


Adaptation Planning 


This section was set up to implement 

the 1983 amendments to the Act which 
expanded the rights of the disabled to 
employment and access to goods and 

services. 


The Commission approved broad-based 
benchmarks by which employers and 
providers of goods and services could 
assess their compliance with the Act. 


The section is responsible for preparing 
the administrative system to allow the 
Commission to review requests for the 
approval of voluntary adaptation plans that 
may be submitted. 


Systemic Discrimination 


This section continued to provide Commis- 
sion staff, employers, employee and com- 
munity groups with technical advice and 
assistance on systemic discrimination, 
Special programs, plans and arrangements 
covered in section 15(1) of the Act, and 
compliance issues (see Systemic Review). 


Equal Pay 


The Equal Pay section undertook wide- 
spread public consultations on revisions to 
equal wages guidelines (see page 40). 


It continued to investigate complaints filed 
under section 11 of the Act and provided 
employers and the public with information 
about equal pay for work of equal value. 


The Commission directed the section to 
implement a multi-year proactive strategy 
to increase the effectiveness of section 11 
in bringing about change for women. This 
involved contacting a large number of 
employers and advising them that the Com- 
mission expected compliance with the Act, 
but would exercise its power to initiate 
complaints where compliance did not 
occur. A systematic review of employer 
compliance will follow. 
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RESEARCH AND POLICY 


Growth in the volume and complexity of 
complaints and issues handled by the 
Commission has increased the policy sup- 
port required by staff and members of the 
Commission. In fact, such support has 


evolved from basic research into fundamen- 


tal human rights issues to applied research 
and policy development related to specific 
operational needs and external factors. 


During 1985 the branch conducted major 
policy work in the areas of pregnancy and 
childbirth, health and safety hazards, 
affirmative action, bona fide occupational 
requirements and bona fide justification, 
and initiated work in other areas such as 
mental disability and drug and alcohol 
dependency. 


The branch continued to provide support to 
the Commission in such areas as com- 
plaints, relations with other agencies and 
the public, representations to Parliament 
and advice to employers and organizations 
serving the public. 


PUBLIC PROGRAMS 


The branch works to further the Commis- 
sion’s information and education mandate. 
At headquarters, three sections work 
together to coordinate the services and 
information that help employers and 
organizations comply with the Act. In each 
of the seven regions, a public programs 
officer takes on a key role in the delivery 
of services and information. 


The three sections are Program Analysis 
and Development, which is responsible for 
long-term planning and the development of 
services and resources; Information and 
Production, which takes detailed concepts 
to final products and coordinates the 
Commission’s public affairs; and Program 
Delivery, which provides education, training 
and consultative services. 
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Program Analysis and Development 


This section is primarily responsible for 
market research, product development 
and branch evaluation. It coordinates the 
provision of these services between 
headquarters and the regions. 


A three-year market research plan delin- 
eates the nature and objectives of each 
research study as well as the proposed 
time frames, methodologies and budget. 
Actual research is carried out with relevant 
constituent groups before training materials 
are produced. 


Product development included the CHRC 
Casebook with 34 fully-indexed cases with 
extensive teaching notes. 


Training material called “Human Rights 
Skills for Community Groups” was devel- 
oped as the first ‘“‘stand alone” independent 
learning resource. It is designed for the 
average reader and uses appealing learning 
devices, such as quizzes, puzzles, color 
pictures, charts and graphs. 


The main evaluation activity for the year 
was an evaluation framework study. It 
provided the branch with evaluation indica- 
tors and data gathering instruments required 
for eventual evaluation assessment studies. 


Program Delivery 


Program Delivery responds to requests for 
training, education and consulting services, 
reference manuals and education materials, 
speakers, lecturers and discussion leaders, 
as well as research materials. 


The section works primarily with employers 
and purveyors of goods and services, as 
well as with unions and representative 
groups. The main focus is on decision- 
makers in selected organizations with 
whom ongoing cooperative working 
relationships exist. 


For example, officers conducted a series 
of 30 seminars on harassment and other 
human rights issues in the western and 
Quebec regions of Revenue Canada 
(Taxation). They reviewed and revised 
harassment and human rights policies for 
VIA Rail and developed related training 
materials. 


With National Health and Welfare, officers 
analysed training needs and held manage- 
ment training on human rights in 10 cities. 


In the area of affirmative action, officers 
consulted with Canada Mortgage and 
Housing Corp. and affirmative action staff, 
to analyse and review an equal employment 
opportunities monitoring report, application 
forms, and employment procedures. 


The section’s key concern is to contribute 
its resources and expertise to help elimi- 
nate discrimination through organizational 
change in both the public and private 
sectors. 


Program Delivery also follows up on com- 
plaint settlements with policy advice, con- 
sultation and training materials, to ensure 
these settlements have a lasting impact 
and the widest possible benefit. 


The section works with its established 
contacts to discern and verify concerns of 
employers, providers of services, unions 
and groups. It develops and implements 
seminar series, conferences and informa- 
tion exchanges which contribute to solu- 
tions for newly-recognized problems related 
to human rights. 


Training and reference materials are avail- 
able on request and can be used indepen- 
dently or in cooperation with Commission 
staff. 


Information and Production 


In January, this section launched Dossier, 
a newsletter for human rights specialists 
interested in detailed, technical up-to-date 
information on the application of the Cana- 
dian Human Rights Act, current decisions 
and policy. More than 4,000 subscribers 
now receive Dossier every two months. 


A total of 242,366 publications were dis- 
tributed country-wide. Media and interested 
groups received 32 news releases, includ- 
ing nine that summarized decisions of 
human rights tribunals. Staff responded 

to more than 300 media calls, providing 
background and interpretive material. 


New publications included Calling Card, 
designed to clarify for employers human 
rights issues and the Commission’s 
mandate. 


Other projects included eight radio 
announcements about the Commission that 
have been tested in the Quebec market. 


Nation-wide, public inquiries totalled 
39,417, up 25 per cent from 1984. At head- 
quarters, 1,757 inquiries were received from 
potential complainants and from represen- 
tatives of federal, provincial and municipal 
government agencies, industry, unions and 
special interest groups. 


In-house, staff supplied communications 
advice, including speechwriting, to mem- 
bers of the Commission and the regional 
directors. 
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ADMINISTRATION, PERSONNEL AND 


FINANCE 


A statement of expenditures by financial 
component for the Canadian Human Rights 
Commission for the period January 1, 1985 


to December 31, 1985, follows: 


Statement of expenditures by cost centre 
for the period January 1, 1985 to December 


31, 1985. 


Salaries and Wages $5,638,374 
Contributions to Employee 

Benefit Plans _ $_ 979,078 
Transportation and 

Communications $ 867,587 
Information Wien cs —$ 256,073 
Professional and Special 

Services _ $1,019,285 
Rentals ae —$ 69,274 
Purchased Repair and 

Upkeep) —$ 90,492 
Utilities, Materials and 

Supplies ates $ 134,913 
Construction and 

Acquisition of Machinery 

and Equipment | $ 2525450 
All Other Expenditures $ 5,979 
TOTAL. $9,313,505 
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Office of the Chief 


Commissioner : iS 459,243 
Secretary General $ 654,391 
Research and Policy Branch $ 497,363 


Complaints and Compliance 


Branch $1,256,034 
Public Programs Branch $1,141,863 
Administration, Personnel ie 

and Finance Branch $1,816,367 
Regions. 7 $2,509,166 
Employee Benefit Plan Bere $ 979,078 
TOTAL a ~ $9,313,505 
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REGIONAL REPORTS 
ATLANTIC REGION 


The caseload increased by 54 per cent 

this year in the Atlantic region. General 
inquiries levelled out at about 250 a month, 
but “intakes”, which require considerable 
time and may become formal complaints, 
increased by 22 per cent (to 142). 


The emphasis has been on implementing a 
refined complaints process, training staff, 
adjusting administrative systems and 
improving the quality and efficiency of 
investigative work, as well as cooperating 
with and providing assistance to several 
voluntary human rights associations. 


Outreach events designed to bring aware- 
ness of the Commission and its role to 
different centres in Atlantic Canada were 
conducted in Happy Valley, Labrador; 
Gander, Nfld.; Charlottetown, P.E.I.; 
Yarmouth, N.S. and Fredericton and 
Edmundston, N. B. 


QUEBEC REGION 


Throughout the year large numbers of 
Quebecers continued to call on the regional 
office. There were more than 1,000 con- 
tacts a month, including visits to the 
office, letters and telephone calls. 


Staff travelled to Trois-Riviéres, Drummond- 
ville and Rimouski with an itinerant service 
program that featured meetings with 
representatives from local media, federal 
government departments and associations. 


More than 700 people from 20 federal 
departments attended 33 information 
sessions about the Act. 


In addition, 32 associations attended spe- 
cial sessions. A major event was regional 
office participation in a seminar on harass- 


The itinerant service, launched in 1984 to 
make the Commission more accessible 
throughout the region, continued in 1985. 
On several occasions staff were available 
for consultations in Charlottetown, 
Moncton and Saint John, N.B. and 

St. John’s, Nfld. 


New work included providing technical 
assistance to a university developing pay 
equity in its compensation system. 


The office handled 3,401 inquiries and 

142 intakes during the year. Forty-six com- 
plaints were investigated and referred to 
the Commission for a decision. 


ment organized by the Quebec Employers’ 
Council. Staff also met with key people 
and associations involved with mental 
illness. 


There were meetings with 40 media repre- 
sentatives and information announcements 
were distributed to 50 radio stations. An 
article on human rights was translated into 
eight languages for the ethnic press. 
Another was given to 30 associations for 
the handicapped for use in their respective 
journals. 


The office handled 13,073 inquiries and 
162 intakes during the year. Sixty-nine 
complaints were investigated and referred 
to the Commission for a decision. 
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NATIONAL CAPITAL REGION 


The National Capital Region launched an 
itinerant service program in northeastern 
Ontario to make a full range of Commis- 
sion activities accessible. Tours included 
training sessions, media interviews and 
meetings with potential complainants. 


More than 1,200 participants — including 
employers, union members, students and 
members of community groups — attended 
seminars and training sessions on the 
Canadian Human Rights Act, harassment, 
affirmative action, and equal pay for work 
of equal value. 


ONTARIO REGION 


The Ontario regional office continued to be 
actively involved with social agencies and 
community groups. 


It helped organize the Metro Toronto Social 
Planning Council’s conference on the Char- 
ter of Rights and Freedoms, which began 
an undertaking to reduce systemic dis- 
crimination through coordinated effort 
among major social agencies. 


Regional staff designed and delivered to 
Metro legal clinics a one-day workshop on 
human rights for low-income clients, as 
well as information to community informa- 
tion and legal groups about the role of the 
Commission and ways to eliminate systemic 
discrimination. 


As part of the commitment to promote 
equal opportunities through social change, 
the regional office participated in research 
projects on racism in employment spon- 
sored by the Urban Alliance on Race Rela- 
tions and the Social Planning Council. Two 
reports — Who Gets the Work and No 
Discrimination Here received high acclaim 
from race relations and equal opportunity 
practitioners. A third study is underway. 


Equal pay for work of equal value legisla- 
tion has become a high-profile provincial 
issue in Ontario and regional staff have 

responded to many requests for informa- 
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The region participated in a conference on 
race relations in the workplace, which 
brought together employers, union 
representatives and members of visible 
minorities to develop strategies to end 
racism on the job. 


The National Capital regional office 
received 3,965 inquiries and 478 intakes 
during the year. Seventy-six complaints 
were investigated and referred to the 
Commission for a decision. 


tion from corporations and unions who 
would be affected by such legislative 
change. 


The regional office was also involved in the 
design and delivery of Metro Toronto’s 
“Kingswood” program — a race relations 
and affirmative action training program, 
and staff attended various conferences and 
courses in the area of race relations and 
multiculturalism. 


Consultations on employment practices 
and policies took place with a major cable 
company and the Deputy Chief Commis- 
sioner addressed the Ontario cable 
industry at its annual conference in 
October. 


Staff also consulted with the Canadian 
Labour Congress about delivery and refine- 
ment of a current human rights training 
program and provided on-going support to 
union instructors already delivering human 
rights training. 


In addition, consultation on harassment 
was provided to individual union groups in 
both the private and public sectors. 


Workload increased 50 per cent in 1985. 
The office handled 9,536 inquiries and 421 
intakes during the year. Seventy-two com- 
plaints were referred to the Commission 
for a decision. 
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PRAIRIE REGION 


The Prairie regional office, covering 
Saskatchewan, Manitoba and northwestern 
Ontario, continued to consult with a wide 
range of employers, unions and community 
groups. 


More than 1,200 people, including 
managers, employees, union representa- 
tives, professionals and disabled persons, 
participated in human rights seminars and 
workshops. 


A seminar on employment equity and 
ongoing discussion about employment 
systems was provided to the Saskatchewan 
Wheat Pool (one of the largest employers 
in the region) and the Grain Services 
Union. These two groups have set up a 
joint committee on employment equity. 


Sexual harassment in the workplace con- 
tinues to be a major concern of employers 
and regional staff worked with, for exam- 
ple, Canada Post and Fisheries and Oceans 
Freshwater Institute in Winnipeg, to help 
develop anti-harassment policies. 


A notable settlement of a complaint was 
reached between the Women’s Association 
of Whiteshell Nuclear Research Establish- 
ment and Atomic Energy of Canada Ltd. 


The company initiated an affirmative action 
plan, then worked with Commission staff 


ALBERTA/NORTHWEST TERRITORIES 
REGION 


This regional office, located in Edmonton, 
has helped organizations review employ- 
ment policies and practices, draft and 
introduce anti-harassment policies, train 
staff to increase awareness of human 
rights issues, and consulted with 
employers to further understanding of the 
Canadian Human Rights Act and compliance 
with it. 


Public program activity included visits to 
the Northwest Territories, and to the 
Lethbridge and Calgary areas, for meetings 
and workshops with various local groups to 


to refine it and make it more comprehen- 
sive. This marks the first time a full-fledged 
affirmative action program was agreed 
upon during the course of an investigation. 


A Commission-initiated complaint resulted 
in a settlement with the Department of 
Education of the Northwest Territories 
that includes development of territorial 
government-wide anti-harassment policy as 
well as delivery of a seminar on harass- 
ment to department trainers. 


The rights of the disabled and the protec- 
tion contained in the equality clause in the 
Charter of Rights and Freedoms and in the 
Canadian Human Rights Act were the 
focus of eight full-day seminars held in 
Saskatoon, Regina, Prince Albert, Melville, 
Kindersley, Carlyle, North Battleford, Sask., 
and Winnipeg. 


Members of the Regina Council of the 
Institute of Canadian Bankers attended a 
human rights seminar, and consultations 
with unions included training at several 
weekend seminars, notably at the Winnipeg 
Labour Council’s Educational Schoo! Week- 
end, which is the largest labour school for 
unions in Canada. 


The office handled 2,821 inquiries and 184 
intakes during the year. Forty-five com- 
plaints were investigated and referred to 
the Commission for a decision. 


provide an opportunity to address their 
particular concerns. 


A major initiative in the area of public pro- 
grams was designing and teaching a new 
course offered through the faculty of 
extension at the University of Alberta and 
the University of Calgary called ‘“‘Human 
rights legislation and sound business 
practice: today’s reality.” 


The office handled 2,488 inquiries and 

72 intakes during the year. Twenty-nine 
complaints were investigated and referred 
to the Commission for a decision. 
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WESTERN REGION 


The Western region continued to build on 
its work in the public programs area, in 
response to a Commission priority to 
devote resources to a proactive, 
consultative approach. 


The regional office distributed almost 
4,000 publications about the Commission’s 
work to more than 500 groups and indi- 
viduals — either by mail or to people 
attending conferences, workshops and 
seminars in which Commission staff also 
participated. 


More than 75 communities served by this 
region, which covers British Columbia and 
the Yukon, also received information. 


Staff participated in 39 consultative- 
planning meetings. They also travelled to 
15 communities to hold 16 seminars and 
workshops on the Canadian Human Rights 
Act and the mandate of the Commission, 
three seminars on harassment and three on 
affirmative action. 


They conducted four other work- 
shops/seminars on other topics such as 
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“Fighting discrimination in the workplace: 
The union local’s role.”” Seven major 
speeches were delivered, including one in 
April in Penticton to 300 employees and 
managers with the regional office of the 
federal Fisheries and Oceans department. 


A highlight of the year was arranging for 
the Deputy Chief Commissioner to meet in 
November with the Business Council of 
B.C., a major employers’ association. The 
Deputy Chief Commissioner also visited 
Smithers, a small northern town with an 
active human rights group. 


A comprehensive survey of programs and 
activities of human rights associations, 
educational groups and some employers 
was also completed under a special 
research project. 


Investigative staff participated in 
Commission-sponsored training seminars 
to improve skills related to investigation. 


The office handled 2,376 inquiries and 

172 intakes during the year. Thirty-six com- 
plaints were investigated and referred to 
the Commission for a decision. 
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THE YEAR IN REVIEW 


In this annual report to Parliament, we want to 
emphasize the commitment of the Commission 
members and staff, not only to ensure that in its 
effort to advance human rights protection in 
Canada the basic elements of natural justice are 
met in all that the Commission undertakes, but 
that its systems and procedures reflect the most 
exacting standards of fairness and fundamen- 

tal justice. How could a human rights commission 
do anything less? 


It is noteworthy that recent developments in 
administrative law, nudged along by decisions of 
the Supreme Court of Canada, have occurred 

in an atmosphere in which public expectations 
and awareness have been raised by the Charter 
of Rights and Freedoms of 1982. It is the duty 

of the Canadian Human Rights Commission to 
receive, investigate and decide upon the merits of 
complaints of proscribed discrimination. To do 
this, the Commission must not be an advocate for 
one side or the other. 


During the course of investigation, it must remain 
impartial, guided by whatever facts emerge. But in 
deciding which complaints are to be adjudicated 
before independent Tribunals, the Commission 

is required to adopt a position which in its opinion 
best serves the public interest. The legislation 
under which the Commission operates does, 
however, explicitly provide for it to foster public 
understanding of human rights principles. This 
admonition is fulfilled by the Commission’s Public 
Programs Branch, some of whose activities are 
described later in this annual report. 


In our roles as Chief Commissioner and Deputy 
Chief Commissioner, we cross the country sev- 
eral times each year giving speeches and partici- 
pating in seminars as part of the effort of the 
Commission to make sure that the goal of equal 
opportunity is promoted. In fulfilling this role, 

we are constrained not to discuss particular com- 
plaints so as to avoid any apprehension of bias 
and to ensure neutrality with regard to complain- 
ants and respondents. However, the Commis- 
sion does give guidance as to how it will seek to 
have the law interpreted and applied. 


During 1986, the Commission sponsored a 
Colloquium on Race Relations whereby knowl- 
edgeable specialists in the field were asked to 
exchange views with staff about strategies for 
resolving complaints based on race, colour and 
national or ethnic origin. 


Also during the year, the pace of staff training 
intensified in the area of fact-finding, procedural 
fairness and report writing, with good results 

for all concerned. 


Yet the daily work of the Commission does not 
take place in a vacuum and events within provin- 
cial jurisdiction and in the world beyond Canada 
cannot help but touch each one of us. The 
generic term “human rights” forms part of the lan- 
guage both of international instruments and 

the judicial, executive and legislative branches of 
government and this increased use of the term 
resulted in the Commission receiving over 40,000 
enquiries during the year. A substantial major- 

ity of these enquiries had nothing to do with anti- 
discrimination but rather were requests for assist- 
ance in locating the appropriate source of a 
remedy for a complaint involving governments or 
individuals. 


Internationally, ‘“people-power” was democrati- 
cally asserted in the Philippines and in Haiti, thus 
providing a measure of hope for the people of 
those beleaguered countries and an example to 
other states where various forms of repression 
make a mockery of accepted human rights stand- 
ards. The award of the 1986 Nobel Prize of 
Peace to Elie Wiesel reminded the world of his 
eloquent and relentless efforts, as a survivor of 
the Holocaust, to ensure that a terrible chapter of 
human history neither will be forgotten nor 
repeated. 


COMMISSION MEMBERS 


The Commission has two full-time members — 
Gordon Fairweather, the Chief Commissioner, 
and Rita Cadieux, the Deputy Chief Commis- 
sioner — as well as up to six part-time members. 


In October, three new part-time members were 
appointed to fill vacancies created when the 
terms of Rev. Malcolm MacDonell, Ramona 
Quenneville, George Imai and Yude Henteleff, 
Q.C., expired. The Commission is grateful for the 
good service, selflessly provided by these com- 
mitted citizens. Appointments to fill the remaining 
three vacancies are still outstanding. 


The new members are: 


Diane Boissinot, of Outremont, Quebec, a 
Montreal notary specializing in human rights 
and immigration law; as well as international 
law affecting new Canadians; 


Bhausaheb Ubale, of Toronto, Ontario, the first 
Race Relations Commissioner for Ontario and 
advisor to the provincial Cabinet on race relations 
between minority groups and government; 


Gerald Kambeitz, of Cranbrook, British Columbia, 
a lawyer who also chairs a Canadian Bar Asso- 
ciation committee to review professional legal 
training. 


Members are appointed by Governor-in-Council 
(seven-year terms for full-time members, three- 
year terms for part-time members). 


The Commission meets about 10 times each year; 
only Commission members can decide com- 
plaints of discrimination. They may choose to dis- 
miss a complaint, to approve a settlement, to 

refer a complaint to conciliation, or to request that 
the president of the Human Rights Tribunal Panel 
establish an independent human rights Tribunal 
to consider a complaint. 


As well as making decisions on individual com- 
plaints, Commission members shape human 
rights policy by approving policies to guide both 
the public and Commission staff on how to 
interpret the Act. 


In addition, Commission members have a broader 
role to provide information and education to 
improve public knowledge, attitudes and 
practices. 


The Commission's authority encompasses all 
areas of federal jurisdiction including federal 
departments and agencies, Crown corporations, 
private companies which regularly transport 
goods or people across provincial or national 
borders, chartered banks, companies which han- 
dle radioactive materials, interprovincial or inter- 
national pipelines, broadcasting companies and 
telephone companies doing business in more 
than one province. 


RECOMMENDATIONS 
TO PARLIAMENT 


INTRODUCTION 


In the Commission’s last annual report to Par- 
liament, the Chief Commissioner congratulated 
the Equality Rights Committee for its “progressive 
and far-reaching recommendations” to amend 
certain statutes to bring them into conformity with 
the Canadian Charter of Rights and Freedoms. 
Many of these recommendations involved 
amendments to the Canadian Human Rights Act. 
The Commission was therefore very pleased 
when the Government, in its response to the 
Committee, agreed to amend the Canadian 
Human Rights Act to — among other things — 
include sexual orientation as a ground of discrim- 
ination, abolish those sections of the Act which 
legitimize mandatory retirement, and include 

the concept of reasonable accommodation in the 
Act. 


The Commission now looks forward to a speedy 
fulfillment of that commitment. 


NEW GROUNDS 


Sexual Orientation, Criminal Conviction 
or Charges, Political Belief 


The Commission recommends to Parliament that 
sexual orientation, political belief, and criminal 
conviction or charges be added to the proscribed 
grounds of discrimination under the Canadian 
Human Rights Act. 


The Commission has repeatedly recommended 
the inclusion of these grounds. It believes that 
individuals should not be denied equality of 
opportunity on the basis of sexual orientation. 
Remedies should be available to persons of merit 
or ability who are unfairly denied access to 
employment opportunities or the provision of 
goods and services on this ground. 


Discrimination on the basis of political belief is an 
infringement on the freedoms of opinion, speech 
and association. The Commission recognizes that 
there may be a bona fide occupational require- 
ment for incumbents of certain positions not to be 
actively involved in partisan politics and there- 
fore recommends the exclusion of Governor-in- 
Council appointments as a special exception. 


The current Act protects individuals who have 


_ received a pardon for their offenses from discrim- 


ination. But the Commission believes that unless 
there is a relationship between the offense com- 
mitted and the employment or services sought, 
the question of whether an individual has 
received a pardon should not be a consideration. 


The inclusion of criminal charges in the Act is 
recommended because people who have been 
charged but not convicted are not eligible for a 
pardon under the Criminal Records Act. This 
situation may result in the stigmatization without 
possible redress of a person who was not found 
guilty of an offense. 


BROADENING THE SCOPE OF THE ACT 


Mandatory Retirement 


The Commission recommends to Parliament that 
sections 9(2) and 14(c) allowing for the imposi- 
tion of mandatory retirement be deleted from the 
Canadian Human Rights Act. 


Discrimination based on age is proscribed under 
the Canadian Human Rights Act, but there are 
currently limitations placed on this form of 
protection. Sections 9(2) and 14(c) allow the 
exclusion from membership in an employee 
organization and the termination of the employ- 
ment of an individual who has reached the nor- 
mal age of retirement for individuals working in 
similar positions. 


The Commission holds that ability, not age, 
should determine the point at which a person is 
compelled to retire. Since 1979 the Commis- 
sion has repeatedly urged that sections 9(2) and 
14(c) be repealed. 


The Commission is asking the Federal Court of 
Appeal for a determination as to whether section 
14(c) of the Act contravenes section 15 of the 
Charter of Rights and Freedoms. If it does, this 
section will no longer have any force or effect. 


Prohibiting Discriminatory Practices 


The Commission recommends that sections 5 and 
6 be updated to prohibit the discriminatory prac- 
tices which currently occur in the federal sector. 


The intent of this recommendation is to clarify that 
discrimination in the administration of a statute 
is prohibited. 


CLARIFYING THE ACT 
Deficience 


The Commission recommends to Parliament that 
“handicap” be substituted for “déficience” in 
the French. 


This literal translation of “disability” is inaccurate, 
as the usual meaning of “déficience mentale” 

is mental retardation, not mental disability. The 
recommendation is to revise the French, but 
maintain “disability” in the English. 


Special Programs 


The Commission recommends to Parliament that 
the wording of section 8 be amended to enable 
employers to ask questions to assist in designing 
and implementing special programs. 


The Commission’s position is that section 8 
allows the collection of information for special 
programs (employment equity). However, the 
wording has led to confusion about whether the 
Act is contravened when such information is 
collected. 


Employee Organizations 


The Commission recommends to Parliament that 
section 14(a) be amended to clarify that it may be 
used as a defense by both employer and 
employee organizations. 


An individual who is denied an employment 
opportunity because of a collective agreement 
may file a complaint against both parties to the 
collective agreement. The allegedly discrimina- 
tory term of the collective agreement may be a 
bona fide occupational requirement. However, 
the wording of section 14(a) means that this 
exception currently appears to be available only 
to employers, not employee organizations. 


Unions 


The Commission recommends to Parliament that 
section 32 be amended to clearly allow unions 
to file complaints. 


CHANGES TO THE COMMISSION’S 
ENFORCEMENT ROLE 


The Commission recommends to Parliament that 
section 33 of the Act be amended to expand its 
discretionary administrative power not to deal 
with or to dismiss complaints. 


Section 33 gives the Commission various broad 
and well-defined powers to disregard complaints 
in certain specific circumstances. However, at 
times none is appropriate in situations where it is 
in the public interest for the Commission to 

reject a complaint. For this reason, the Commis- 
sion wishes to have the administrative discre- 
tion to either disregard or dismiss a complaint. 


The Commission recommends to Parliament that 
section 38 and section 46 of the Act be amended 
to provide for the enforcement of settlements. The 
Commission further recommends that the Act 

be amended to incorporate a civil remedy for 
enforcing settlements. 


The Commission encounters two practical prob- 
lems with settlements in sections 38 and 46. 


The first is that the financial settlements are not 
considered by some respondent government 
departments to be a legal obligation under the 
Financial Administration Act. Therefore, the 
approval of a Minister is needed before these 
departments honour settlements. 


The second problem is that there is no statutory 
method for enforcing settlements — a prosecu- 
tion under paragraph 46(1)(a) results in a fine 
rather than a civil remedy. 


TRIBUNALS 


The Commission recommends to Parliament that 
subsection 44(1) be amended to enable Tribunals, 
as well as the Commission, to apply to the Federal 
Court requesting the disclosure of information. 


This amendment would further enhance the 
independence of human rights Tribunals. 


Tribunal Procedures 


The Commission recommends to Parliament that 
the Act be amended to include a section to permit 
regulations governing Tribunal procedures. 


For example, the regulations could require 
pre-trial discoveries. 


Compensation 


The Commission recommends to Parliament that 
the Act be amended to give Tribunals discretion in 
awarding damages. 


The current limit of $5,000 for special compen- 
sation does not reinforce the Act’s purpose of 
eradicating discrimination. Because a ceiling is 
difficult to set, the Commission prefers to remove 
it, leaving the award of damages up to the 
Tribunal. 


Special Programs 


The Commission recommends to Parliament that 
the Act be amended to enable Tribunals to order 
the adoption of a special program to remedy 
past discrimination. 


In Action Travail des Femmes v. Canadian National 
Railway Co., the Federal Court disallowed a 
Tribunal order that called for quotas as remedy, 
saying that quotas could only be ordered for 

the prevention of discrimination in the future. 
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The Commission favours the use of special pro- 


_ grams as a mechanism to overcome the results 


of past discrimination. 
Costs 


The Commission recommends to Parliament that 
Tribunals be given discretion to award prescribed 
costs to respondents, and to complainants where 
the Commission has not carried their case. 


Offences under the Act 


The Commission recommends to Parliament the 
repeal of subsection 46(5), and a technical 
amendment to subsection 46(2) so that both 
employers and suppliers are subject to the same 
limit of a $50,000 fine. 


Pay Equity 


The Commission recommends to Parliament that 
amendments be made to section 11 to achieve 
the following goals: 


1) refinement of the existing complaints system by 
providing clear and detailed guidance about 
which discriminatory practices section 11 aims 
to eliminate and how adjustments to wages 
are to be calculated; 


2) employers with 100 or more employees be 
obliged to have completed three key steps 
necessary for achieving pay equity. 


The first step would be for the employer to 
design a pay equity plan which must include: 


® a description of the job evaluation system to be 
used; 


® an identification of all male and female- 
dominated groups to which the system is 
to be applied; 


® a description of the manner in which the 
system is to be applied to these groups; 
and, 


® a description of the manner in which the 
salaries are to be adjusted. 


The second step would be for the employer to 
evaluate the jobs performed by the male and 
female-dominated groups and to calculate the 
wage disparities. 


The third step would be eliminating the wage 
disparities shown by the evaluation. Employers 
should not have to adjust wages while in the 
process of designing the pay equity plan and 
calculating wage disparities. However, their 
liability for wage disparities incurred during the 
first two steps would not be lessened. The 
Commission proposes that employers pay 
employees in the female-dominated groups 
the full difference in wages from the date the 
legislation comes into effect. 


Failure to complete any of the three steps by the 
dates defined in the legislation would become a 
statutory offence. The Commission would monitor 
compliance by inspecting employer records and 
operations. 


The Commission believes that a regulatory 
approach to pay equity would be preferable to 
initiating action through the complaints process. 
Approximately 4,800 Canadian workers under 
federal jurisdiction now receive equal pay for 
work of equal value as the result of wage discrimi- 
nation settlements under the Canadian Human 
Rights Act. However, the Commission has found 
compliance with the Act has been piecemeal 

and slow. 


The proposed regulatory approach would apply 
equally and at the same time to all employers 
and employees within federal jurisdiction. 


Reasonable Accommodation 


The Commission recommends to Parliament that a 
provision be added to the Canadian Human Rights 
Act explicitly stating that it is a discriminatory 
practice to refuse to make reasonable accom- 
modation for special needs or obligations related 
to a,prohibited ground of discrimination. 


The Commission expressed its viewpoint in a 
Special Report to Parliament: The Effects of the 
Bhinder Decision on the Canadian Human Rights 
Commission (see page 18). 


In this case, the Supreme Court of Canada ruled 
that Canadian National Railways did not have 

to accommodate Bhinder, a Sikh, who wished to 
continue to wear his turban as he had done for 
four years before CN implemented a hard hat 
policy. Mr. Bhinder’s request was based on the 
requirement of his religion that Sikh men wear 

a turban at all times. 


The Supreme Court of Canada itself recognized 
the importance of this principle in O'Malley v. 
Simpson-Sears when it unanimously decided that 
reasonable accommodation is necessary to attain 
the objectives of the Ontario Human Rights Code. 


The Bhinder decision casts a shadow over the 
wording of section 14(a), which was amended 

in 1983, and challenges the Commission’s ability 
to meet its statutory objectives. 


This case revolved around the meaning of para- 
graph 14(a) of the Canadian Human Rights Act, 
which allows employment practices that would 
otherwise be discriminatory providing they are 
bona fide occupational requirements. 
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The Court's interpretation of section 14(a) in 
Bhinder could result in the following: that work- 
places may not have to be modified to enable 
disabled individuals to earn a livelihood; women 
who become pregnant and who may require a 
temporary modification of their job duties would 
be forced from their jobs; persons who for reli- 
gious reasons cannot work regular business 
hours could have difficulty finding employment. 


The Commission’s position is that certain indi- 
viduals may have equal opportunity with other 
individuals only if employers are required to 
accommodate differences where reasonably 
possible. 


Currently, the Commission is investigating 507 
complaints alleging discrimination in employ- 
ment. The Bhinder decision could affect 33 per 
cent of those concerning discrimination based 
on disability or religion and five per cent 
concerning discrimination based on sex. 
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Parliament itself has recognized the importance of 


_modifying standard practices to realize equal 


opportunity. The Employment Equity Act requires 
employers to make reasonable accommodation 
in order to implement employment equity. 


The Commission believes that the July 1983 
amendments to the Canadian Human Rights Act 
also underscore this intention. 


Sections 15.1 and 41(4) provide for adaptation 
of facilities, premises or equipment, which is a 
form of reasonable accommodation. 


Similarly, section 14(g) clearly indicates that 
bona fide justification is to be determined on an 
individual basis. The substitution of “justifi¢es” 
for “normales” in the French version indicates a 
similar intent with respect to the bona fide 
occupational requirement exception. 


OTHER AREAS OF 
SPECIAL CONCERN 


Employment Equity 


In August, the Employment Equity Act was 
proclaimed. Its intent is to remove employment 
barriers and promote equality for women, aborig- 
inal peoples, persons with disabilities and visible 
minorities. 


In May, the Chief Commissioner appeared before 
the Senate committee considering the Bill and 
identified two areas of concern — inadequate 
reporting measures and inadequate enforcement 
mechanisms. 


Critics wanted the Bill to include sanctions for 
employers who failed to develop and report action 
plans, and who failed to set and meet targets 

and timetables. 


There was concern that the Bill did not provide for 
an adequate enforcement mechanism and there 
was uncertainty about the extent to which the 
Commission could assume that role. 


The government amended the Bill to require 
employers to develop annual plans setting out 
goals and timetables and to maintain these 
plans for three years. In addition, the Canada 
Employment and Immigration Commission will 
forward employer reports to the Commission. 


The Commission believes that it can use the data 
generated by the Employment Equity Act to 
increase the representation of women, natives, 
visible minorities and the disabled in the 
workforce. 


Equal Wages Guidelines 


Equal Wages Guidelines — which came into effect 
December 10, 1986 — were approved by the 
Commission in November. 


The Guidelines were drafted following consulta- 
tion with public and private employers, employee 
organizations, women’s groups and human rights 
agencies, to facilitate compliance with section 

11 of the Act — equal pay for men and women 
doing work of equal value in the same 
establishment. 


The Guidelines define how the Canadian Human 
Rights Commission will handle complaints of 
wage discrimination within federal jurisdiction 
under section 11 of the Act. They set out how 
group complaints will be handled, define an 


“establishment” within which equal pay is 
required, classify groups of workers as predomi- 
nantly female or male on a statistically sound 
basis, and how to assess the value of work using 
bias-free job evaluation plans that meet the crite- 
rion dictated by section 11. These include a com- 
posite of skill, effort, responsibility and working 
conditions. 


The Commission will monitor the situation to see 
whether there is a demonstrable reduction in 

the current wage disparity between men and 
women. The Commission may initiate complaints 
against employers who continue to make little 

or no effort to eliminate sex-based wage 
discrimination. 


Special Programs 


Section 15 of the Canadian Human Rights Act 
permits and encourages the adoption of special 
programs to improve opportunities for certain 
groups as a legitimate mechanism to remedy 
discrimination. 


In order to give employers a better understanding 
of the factors that make a special plan consist- 
ent with the Canadian Human Rights Act, the 
Commission revised and reissued a publication 
on this topic. 


Adaptation Plans 


In June, Commission members formally adopted 
procedures for approving adaptation plans as 
outlined in section 15.1 of the Act. The proce- 
dures allow the Commission to approve plans 
for adapting facilities and operations to meet the 
needs of people with disabilities. 


Once the Commission approves an adaptation 
plan, matters covered by the plan cannot be the 
basis of a complaint — provided that the recom- 
mended changes have been carried out in 
accordance with that plan. Therefore, a plan sub- 
mitted for approval amounts to application for 

an exemption from complaints on the ground of 
disability. 


The Commission will approve adaptation plans 
when proposed modifications result in fully- 
integrated access, or when the Commission is 
satisfied there are legitimate reasons why this 
is not possible. 
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Consultation on Pregnancy/ 
Childbirth Discrimination 


In 1986, the Commission consulted with depart- 
ments and organizations representing potential 
respondents, as well as several unions and 
women’s groups concerning its policy on 
pregnancy and childbirth discrimination. 


The policy was drafted as an aid to understand- 
ing the Commission’s interpretation of the 1983 
amendment to the Act which clearly states that 
discrimination based on pregnancy or childbirth 
is discrimination on the basis of sex. 


The amendment to the Act (and explanatory 
policy) complement the provisions of the Canada 
Labour Code which provide for childcare leave 
for natural and adoptive parents and for a sepa- 
rate and distinct additional leave available to 
natural mothers only. The Commission, however, 
continues to be concerned about the inconsist- 
encies arising out of the provisions of the 
Unemployment Insurance Act which fail to provide 


similar benefits for all parents in similar situations. 


Specifically, the Unemployment Insurance Act: 


® provides coverage for childcare to adoptive 
parents but not to natural fathers; 


® fails to recognize the additional needs of 
biological mothers by providing benefits for the 
same duration for maternity and adoptive leave; 


® groups maternity, adoptive and sickness 
leave together for a combined total of 15 weeks 
of benefits, making parents who have collected 
sickness benefits unable to receive full benefits 
for adoptive or maternity leave. 
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Both the Parliamentary Committee on Equality 


Rights (the Boyer Committee) and the Commis- ~ 


sion of Enquiry on Unemployment Insurance 

(the Forget Commission) recognized the dis- 
tinctiveness of the three types of benefits and the 
appropriateness of the Unemployment Insurance 
system to provide such benefits. The recommen- 
dations made in both reports that maternity and 
sickness benefits be separated to remove the 
present 15-week aggregate total and that a two 
tier system be created with separate maternity 
and childcare leave provisions are consistent with 
the Commission’s policies. Such a two tier sys- 
tem should, however, be designed in such a way 
so as to provide additional benefits to meet the 
special, additional needs of natural mothers. 


Finally, the Commission believes that the federal 
government, as an employer, should take the 
steps necessary to ensure that its own employees 
are covered by minimum employment standards 
which are at least comparable to those it estab- 
lished in the Canada Labour Code for other 
workers under federal jurisdiction. 


Race Colloquium 


In September, the Commission organized a 
one-day colloquium to provide a forum for 
researchers engaged in research on issues 
related to racial discrimination. The Act prohibits 
discrimination in employment and in the provi- 
sion of services on the grounds of race, colour 
and national or ethnic origin. The results of the 
colloquium will be published and available from 
the Commission in 1987. 


Immigrant Women and 
Language Classes 


Over the past nine years immigrant women, as 
well as organizations working with them in differ- 
ent parts of the country, have told the Commis- 
sion that the government's policy on language 
training for immigrants — especially women — 

is inadequate. Among the problems cited: 


® certain categories of immigrants (for example, 
sponsored, assisted relatives and sponsored 
refugees) are excluded from subsidized training; 


® immigrants not destined for the labour market, 
who are seeking employment in the longer term, 
who do not possess an occupational skill, or 
whose lack of fluency in one of the official 
languages is not preventing them from securing 
employment are not eligible for training under 
the Canada Manpower Training Program; 


@ immigrants who want to take language classes 
have to show that they are available for work, 
a requisite that excludes many women with 
families; 


e immigrants who have found work in a job ghetto 
where the knowledge of French or English is not 
required may be refused admission to language 
classes because they no longer need the lan- 
guage in order to work; 


@ lack of child care arrangements and subsi- 
dies prevent immigrant women from attending 
classes; 


e part-time language training for citizenship 
offered under federal-provincial agreements is 
inadequate. 


A background paper on /mmigrant Women in 
Canada published in March, 1986 by the Advisory 
Council on the Status of Women stated: “Immi- 
grant women’s groups have been demanding the 
extension of language training, with income sup- 
port if necessary, to all immigrants who need it, 
regardless of their immigration classification or 
labour market intentions when they arrive in 
Canada. An overall revision of the language train- 
ing framework provided to immigrants is obvi- 
ously long overdue and many immigrant women’s 
organizations have identified possible directions 
for programs. The question is whether the political 
will exists.” 


The Canadian Human Rights Commission is 
particularly concerned with this issue because of 
its mandate to promote equal opportunity. 


The present policy of teaching English or French 
as a second language to immigrants seems to 
have an adverse effect on a group of persons — 
immigrant women — on the basis of a prohibited 
ground of discrimination. 


Indeed, limiting the access of immigrant women to 
language classes not only reduces their chances 
for employment, it creates a barrier for these 
women by restricting their opportunity to pursue 
a full and productive life in Canada. 


The Commission strongly supports requests 
from various groups for change in this area. 


TRIBUNALS AND 
COURT ACTIONS 


TRIBUNALS 


DeJager v. Department of National 


Tribunals operate independently of the Com- 
mission, with up to three members selected from 
a panel established by Governor-in-Council. 


When the Commission is satisfied that further 
enquiry into a complaint is warranted, it asks the 
president of that panel to appoint a Tribunal. 


The following are highlights from Tribunal 
decisions released in 1986: 


Campbell, Ricard, Hull v. Hudson Bay 
Mining and Smelting Co. Ltd. 


These complainants alleged discrimination in 
the hiring practices of Hudson Bay Mining and 
Smelting on the basis of physical handicap. 
Three other complaints were previously settled. 


A Tribunal substantiated the complaints and 
ordered the company to pay Campbell, who has 
an artificial throat, $10,000. 


Ricard, who has a visual impairment, received 
$25,000, as well as a job offer. Hull received $600 
in compensation. 


Cashin v. Canadian Broadcasting 
Corporation 


Cashin alleged she was discriminated against 
on the basis of marital status when the CBC 
refused to renew her contract as a reporter 
specializing in natural resources because her 
husband had been appointed a Director of 
Petro-Canada. 


A Tribunal held there was no proof of a lack of 
objectivity nor any evidence of a perceived lack 
of objectivity, and ordered the CBC to reinstate 
her and provide $2,500 in compensation. 


The CBC appealed to a review Tribunal whose 
decision has been reserved. 
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Defence 


DeJager alleged he was released from the Cana- 
dian Armed Forces (DND) as a result of his 
physical handicap, bronchial asthma. 


A Tribunal substantiated the complaint and held 
that the decision to release DeJager was based 
on stereotypical assumptions about the perform- 
ance ability of asthmatics. The Tribunal noted 
that the complainant had not been individually 
assessed and that DND had failed to establish 
that DeJager posed a significantly greater risk 
than a person who did not have asthma. The 
Tribunal’s decision on damages has been 
reserved. 


Gervais v. Agriculture Canada 


A Tribunal found that Gervais had been sexu- 
ally harassed by a colleague, but because the 
complaint named only Agriculture Canada as 
the respondent, it was bound by the Robichaud 
decision to dismiss the complaint. 


The Commission filed a notice of appeal anda 
review Tribunal has been appointed. 


Kibale v. Transport Canada 


Kibale alleged discrimination on the basis of 
race, colour, and ethnic origin when he did not 
obtain a public service position after placing 
first in a competition. 


A Tribunal dismissed the complaint, determining 
that while there were irregularities in the hiring 
process, there was no evidence of discrimination. 


An appeal to a review Tribunal was heard and the 
decision has been reserved. 


LeDeuff v. Canada Employment and 
Immigration Commission 


LeDeuff said he was discriminated against on 
the basis of national and ethnic origin, alleging 
that CEIC phoned people whose surnames 
they determined did not sound Canadian to 
check for Canadian citizenship. 


A Tribunal dismissed the complaint saying that 
the alleged discriminatory policy was not used 
to differentiate directly against members of a 
specific origin, race or ethnic group. 


The Commission has appealed the decision. 


Local 916, Energy and Chemical 
Workers’ Union v. Atomic Energy 
of Canada Ltd. 


Local 916 complained that clerks and secretar- 
ies — 97 per cent of them women — were doing 
work of equal value but were being paid less 
than male plant workers belonging to another 
local. 


In 1985, the respondent objected to the statutory 
procedure — since changed — whereby the 
Commission appointed an investigator, decided 
whether the complaint should be the subject of 

a Tribunal enquiry, appointed the Tribunal mem- 
bers and took a contrary position at the Tribu- 

nal proceedings. The question was referred to the 
Federal Court of Appeal. The Court decided 

that the Tribunal had the right to continue with its 
enquiry. 


Atomic Energy sought, but was refused, leave 
to appeal to the Supreme Court of Canada. The 
Tribunal was to have reconvened in November 
in Halifax, but Atomic Energy was granted an 
adjournment. Hearings have been rescheduled 
for early 1987. 


Erickson v. Canadian Pacific 


The complainant filed a complaint with the 
Commission alleging that his job as a truck 
driver was terminated because he has 

a hearing problem. 


After examining a large body of evidence, the 
Tribunal concluded that the respondent had not 
demonstrated the existence of a bona fide occu- 
pational requirement within the meaning of sec- 
tion 14(a) of the Act. It ruled that the respond- 
ent had not shown that there was a risk related 
to the complainant’s particular condition. 


The Tribunal ordered CP to pay Erickson 
$46,414.00 in lost wages, reinstate him as a truck 
driver and allow him to wear a hearing aid while 
driving. 


Hum v. Royal Canadian 
Mounted Police 


Hum complained to the Commission that 

he had received differential treatment and 

been harassed when he was arrested by an 
RCMP officer. The Tribunal allowed part of the 
complaint and ruled that the administration of a 
law constituted a service within the meaning of 
section 5 of the Canadian Human Rights Act. 
The allegation of harassment failed to convince 
the Tribunal. 


The Tribunal’s order included a measure aimed 
at incorporating into the employee training pro- 
gram directives on the limits of the power of 
arrest with regard to questions about citizenship 
and place of birth. 


The Tribunal ruled that investigations under the 
Immigration Act should not be based solely on 
race, colour, ethnic or national origin. 


Nowell v. Canadian 
National Railway Co. 


Nowell was employed by CN as a trainman 

when he learned he was diabetic. CN relieved 
him of his duties. Despite numerous requests 
for reinstatement as a trainman, Nowell 

was forced to remain in a clerical position, since 
CN refused to accede to his requests because of 
his condition. 


The Tribunal found the complaint to be 
substantiated and ordered CN to pay the com- 
plainant $57,627.41 (lost wages for 1985 and 
1986 to be added to this amount) and reinstate 
him as a trainman at the first reasonable 
opportunity. 


The Tribunal concluded that a bona fide occupa- 
tional requirement within the meaning of sec- 

tion 14(a) of the Canadian Human Rights Act must 
refer to a condition of employment and not a 
condition particular to a group of individuals. The 
requirement of individual assessment reinforces 
the notion that such requirements must be related 
to an employee’s duties. 


COURT ACTIONS 


The following are highlights from Court actions 
resolved in 1986: 


Action Travail des Femmes v. Canadian 
National Railway Co. 


Action Travail des Femmes alleged that CN had 
been refusing to hire women for traditionally male 
jobs. 


A Tribunal substantiated the complaint of dis- 
crimination on the basis of sex and ordered CN to 
end its use of mechanical aptitude tests and 
other practical physical tests for female appli- 
cants where such tests were not similarly 
administered to male applicants. 


The Tribunal further ordered CN to institute a spe- 
cial program to hire one woman for every four 
blue collar positions staffed until women make up 
13 per cent of the blue collar work force in 

CN’s St. Lawrence Region. 


An appeal to the Federal Court of Appeal over- 


_turned the Tribunal order. The Court held that 


the Tribunal only had jurisdiction to order special 
programs to prevent future discriminatory prac- 
tices and not programs of a remedial nature. 


The Commission and Action Travail des Femmes 
were granted leave to appeal to the Supreme 
Court of Canada. The finding of discrimination will 
not be altered. The appeal was heard in 
November. 


Bhinder and Canadian Human Rights 
Commission v. Canadian National 
Railway Co. 


Bhinder, whose religion requires him to wear a 
turban, was employed by CN for four and a half 
years. He was dismissed for refusing to comply 
with a hard hat policy. A Tribunal substantiated 
Bhinder’s complaint of discrimination on the 
basis of religion and ordered CN to reinstate him 
and pay $14,500 in compensation for lost wages. 


CN’s appeal to the Federal Court of Appeal was 
allowed, holding that the respondent did not 
engage in differential treatment through its policy, 
nor did it intend to discriminate. In addition, the 
Court held that the Canadian Human Rights Act 
did not impose on an employer a duty to 
accommodate. 


An appeal by Bhinder and the Commission to the 
Supreme Court of Canada was dismissed. The 
Court held that while the Canadian Human Rights 
Act did apply to unintentional and adverse dis- 
crimination, it did not impose a duty to accommo- 
date the special needs of individual employees 
or prospective employees. 


The Commission has reported to Parliament and 
recommended an amendment to the Act to pro- 
vide for a duty to accommodate (see page 11). In 
the interim, the Commission has supported 
Bhinder in bringing a complaint against Canada 
before the United Nations Human Rights 
Committee. 


Brouillette v. Canadian Human 
Rights Commission 


Brouillette appealed a Commission decision to 
dismiss her complaint to the Federal Court of 
Appeal. 


She alleged that procedural fairness implied the 
right of a complainant to cross-examine the 
individuals interviewed by an investigator. The 
Court dismissed the appeal, finding that the con- 
cept of procedural fairness did not confer such 

a right upon a complainant before the 
Commission. 


Mahon v. Canadian Pacific 


Mahon alleged that he was discriminated against 
in his employment on the basis of a physical 
handicap when CP Rail refused to rehire him as a 
section labourer/trackman. CP policy said that 

a person with diabetes could not be employed in 
an area with moving trains and equipment, or 

in ajob with great physical demands. 


A Tribunal substantiated the complaint and 
ordered CP to pay Mahon $3,087 in compensa- 
tion for lost salary. It further ordered CP to reim- 
burse the federal government to cover $4,176 in 
unemployment benefits paid to him. 


Canadian Pacific Limited has filed proceedings 
to have the Tribunal decision reviewed by the 
Federal Court of Appeal. 


McCreary v. Greyhound Lines of 
Canada Ltd. 


McCreary, 37, filed a complaint of age discrimina- 
tion against Greyhound Bus Lines which hired 
drivers only between the ages of 24 and 35. Grey- 
hound refused to employ McCreary, maintain- 

ing that novice drivers needed to be young to 
cope with the least favourable and stressful 
routes they were assigned. 


The Tribunal substantiated the complaint and 
ordered the company to offer McCreary the next 
available driver training position, as well as pay 
him $1,500 in compensation. 


Greyhound appealed. A review Tribunal dis- 
missed the appeal, increased the compensation 
to $2,000 and ordered Greyhound to end its 
discriminatory hiring policy. 


Application has been made to the Federal Court 
of Appeal for review of the decision. 


Treasury Board v. Robichaud 


The Federal Court of Appeal upheld a review 
Tribunal finding that Robichaud’s superior at CFB 
North Bay had discriminated against her on the 
basis of sex by sexual harassment. However, the 
Court dismissed the complaint against the 
department, Justice MacGuigan dissenting, saying 
that only acts of discrimination by the Minister of 
the department or Treasury Board could make the 
Crown liable under the Canadian Human Rights 
Act. 


Leave to appeal to the Supreme Court of Canada 
was granted to the Commission and Robichaud 


‘on the issue of the liability of the department. 


Villeneuve v. Bell Canada 


Villeneuve complained that he was dismissed 
from his job and denied a transfer to another 
department of Bell Canada because of a physical 
disability. 


A Tribunal substantiated the complaint and 
ordered Bell Canada to pay damages totalling 
$85,467.25 and offer the next available position 
as storeroom clerk Ill. 


Bell appealed and a review Tribunal overturned 
the earlier decision, quashing the compensatory 
award by ruling that Villeneuve had never for- 
mally applied for the transfer position. The review 
Tribunal recommended that Villeneuve, now 
recovered, be offered any available position he 
could perform. 


The Commission has applied to the Federal 
Court of Appeal for review of this decision. 


TS, 


Syndicat des employés de production 
du Québec et de l’Acadie v. 

Canadian Human Rights Commission 
and Canadian Broadcasting 
Corporation 


The union filed a complaint with the Commission 
alleging that the CBC maintained differences in 
wages between male and female employees per- 
forming work of equal value, in violation of sec- 
tions 4 and 11 of the Canadian Human Rights Act. 
The complaint involved two CBC units: staging 
and scenic carpentry. 


After conducting an investigation, the Commis- 
sion dismissed the union’s complaint. The rul- 
ing was brought before the Federal Court of 
Appeal and the Attorney General of Canada inter- 
vened to challenge the authority of that Court 

to review such a decision. The union claimed that 
the Commission had, in the course of its investi- 
gation and in making its decision, failed in its 
duties relating to the principles of natural justice. 


The Federal Court of Appeal dismissed the 
union’s application on the grounds that the Com- 
mission had, under the circumstances, given 

the union sufficient notice of the evidence gath- 
ered in the matter, that the union had had an 
opportunity to act, and that no formal hearing was 
required. The Court analysed in its ruling the 
respective roles of the Commission and its 
investigators. 


Both the Federal Court of Appeal and the union 


have filed applications with the Supreme Court of 
Canada for extension of the appeal process. 
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Gell v. Canadian Pacific and 


-Phillips v. Canadian Pacific 


Both complainants alleged that they had received 
differential treatment from their employer in the 
administration of a condition of employment 
because of their age. They claimed that they were 
unable to buy-back years of service for their 
pension plan because of a discriminatory 
distinction. A series of amendments prior to and 
following the coming into force of the relevant 
provisions of the Canadian Human Rights Act 
deprived them of the right to buy-back years of 
service for their pension plan. 


The Tribunal dismissed the complaints on the 
grounds that the distinctions made regarding the 
employees’ right to buy-back years of service 
were related not to their age, but to the period in 
question and the circumstances under which 
they had joined the plan. 


The Canadian Human Rights Commission has 
taken the decision to the Federal Court of Appeal. 


PROGRAM ACTIVITIES 


In addition to the daily business of investigating 
and resolving complaints of discrimination and 
developing major policy initiatives, the Commis- 
sion has a mandate to provide the public with 
information and education. 


Public enquiries represent a direct channel of 
communication between the Commission and the 
public. A major analysis was undertaken this 
year to improve the effectiveness of the 
Commission’s response to requests for informa- 
tion from the general public and specific 
audiences. 


As part of the Commission’s ongoing response to 
requests for training, education and consulting 
services, a module on employment equity has 
been developed to outline the roles of various 
organizations in implementing equality in the 
workplace. In conjunction with major employers 
in the federal sector and the Canada Employ- 
ment and Immigration Commission (CEIC), the 
Commission designed and delivered workshops 
for line managers explaining the principles of 
employment equity and the requirements for its 
implementation. 


A section of the Commission provided public 
affairs advice and support to help the Commis- 
sion inform the public about human rights issues 
and principles. The section handled an average of 
300 media calls, published 21 communiqués and 
distributed a total of 162,859 publications a 

year. In addition, staff wrote speeches for 
Commission members and regional directors for 
a variety of engagements throughout the year. 


HIGHLIGHTS OF OTHER ACTIVITIES 


In its continuing commitment to carry out profes- 
sional investigations, partial neither to complain- 
ants nor respondents, the National Investigation 
Policies section undertook to update the train- 
ing and development of all investigators across 
the country. 


Its comprehensive approach to handling investi- 
gations included an examination of advanced 
investigation and evidence gathering techniques, 
as well as the challenges posed in identifying 
various systemic barriers in employment systems. 


The review of the Commission’s approach to sys- 
temic discrimination was completed in 1986. 
Systemic discrimination, expressed through for- 
mal organizational policies and more informal 
practices, represents a major barrier to many 
people protected under the Act. 


The review looked at practical definitions of sys- 
temic discrimination, the role of the Commis- 
sion in initiating complaints of this nature and the 
need for policies and educational programs 
focussing on systemic issues. 


Recommendations resulting from the review have 
already been implemented in the way systemic 
issues are handled during the investigation of 
complaints. 


Since 1983, section 15.1 of the Act has given the 
Commission a unique mandate — the authority 

to approve plans to adapt facilities and operations 
and the way in which goods and services are 


provided to meet the needs of people with 


disabilities. 


In June, Commission members formally adopted 
the procedures for employers to voluntarily sub- 
mit plans for approval. Subsequently, information 
was developed to help organizations as well as 
service providers and employers who want to be 
assured that changes already made meet the 
standards of non-discrimination. 


In the regions, the emphasis in 1986 has contin- 
ued to be on the provision of services to people 
in outlying areas. The Atlantic, Quebec, National 
Capital, Ontario, Prairie, Alberta and NWT and 
Western offices have all conducted itinerant 
services in their respective jurisdictions. 


In Ontario, the regional office undertook a major 
initiative to update and improve available case 
studies and training materials on the issue of 
racial discrimination. Staff continue to work 
closely with the National Equal Opportunity Com- 
mittee of the major federal public service union 

to encourage them to be more active in the 
recruitment of disabled persons and visible 
minorities. 
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In conjunction with the Provincial Human Rights 
Commissions of Ontario and Quebec, the 
National Capital Region office invited Stephen 
Lewis, Canada’s Permanent Representative to the 
United Nations, to deliver a keynote address at 

a celebration of Human Rights Day on December 
10. The event was designed to increase public 


22 


awareness of human rights in the region and is 


the first annual special event hosted by the three 


Commissions to commemorate Human Rights 
Day. 


THE COMMISSION AND 
ITS MANDATE 


The Canadian Human Rights Commission was 
established in 1977 to promote social change 
leading to equal opportunity for all, by reducing 
discrimination. This is achieved by handling and 
processing complaints impartially, advocating the 
principles of human rights, and encouraging 
compliance with and understanding of the 
Canadian Human Rights Act. 


Working through its headquarters in Ottawa and 
seven regional offices across the country, the 
Commission administers the Canadian Human 
Rights Act which prohibits discrimination on 10 
grounds: race, colour, national or ethnic origin, 
religion, age, sex, marital status, family status, 
pardoned conviction and disability. 


At headquarters, the branches — Research and 
Policy; Complaints and Compliance; Public 
Programs; Administration, Personnel and Finance 
— develop operational, administrative and pro- 
gram policies and procedures. As well, they assist 
the Secretary-General in providing operational 
support and direction to the regional offices, 
which are located in Halifax, Montreal, Ottawa, 
Toronto, Winnipeg, Edmonton and Vancouver. 


A Legal Services branch reporting separately 
to the Chief Commissioner provides legal advice 
to the Commission and its staff. 


PROCESSING COMPLAINTS 


Quick and fair investigation of complaints by a 
highly-trained, professional staff is our goal. 
The emphasis is on fairness, consistency and 
efficiency. 


The Commission has seen a steady decline in the 
amount of time it takes to handle a complaint. 
Some cases continue to raise broad issues of 
social policy, incurring unavoidable delays while 
they are being resolved. Nineteen complaints — 
or 2.4 per cent of all open cases — remained in 
abeyance at the end of the year because their 
social policy implications required additional 
time to be resolved. 


When a person asks to file a complaint, Commis- 
sion staff first ensures the matter falls within 
federal jurisdiction and is covered by the Act. 
Once this is established and a formal complaint 
has been signed, an investigator reviews rele- 
vant documents and interviews all parties who 
might be able to provide pertinent information. 


The investigator’s report is disclosed to the com- 
plainant and the respondent, who have the option 
of making written submissions within 30 days, 
before it is submitted to the Commission 
members for a decision. 


In reaching the decision on the appropriate 
disposition of a complaint, the members of the 
Commission have before them both the investi- 
gator’s report and any submissions made by the 
parties. 


The Commission can dismiss the complaint, 
approve a settlement reached by the parties dur- 
ing investigation, appoint a conciliator to attempt 
to bring about a settlement, or request the 
president of the Human Rights Tribunal Panel to 
name a Tribunal to hear the complaint. 


Because a conciliator cannot be compelled to 
appear before a Tribunal or Court, the parties to a 
complaint may take this person into their confi- 
dence in an effort to reach a possible settlement. 


Not all matters brought to the Commission go 
through the process of investigation. Often people 
approach the Commission when they need help 
but are unsure where to go because of the 
intricacies of federal/provincial jurisdiction. 


In such cases, the Commission can offer no for- 
mal assistance but it does endeavour to direct 
individuals to the department or agency where 
redress may lie. Consequently, the number of 
formal complaints processed by the Commission 
is far less than the number of enquiries received. 
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CHARTS 


Distribution of complaints by grounds 
accepted in 1986 


Race/Colour 


Religion 
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Disability complaints by type, by year 
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Complaints accepted by regions, by grounds 
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Closed complaints by respondents and results 
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Conciliation results by grounds and years 
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Complaints accepted by provinces, by grounds 
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Complaints of sexual harassment 
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ORGANIZATION CHART 


The Canadian Human Rights Commission 
has a complement of 174. 


Chief 
Commission Commissioner 
Members* Deputy Chief 
(6) ; Commissioner** 


(6) 


Legal Services 
(8) 


Secretary 
General 
(2) 


Administration, 
Personnel and 
Finance Branch 
(31) 


Complaints 
and Compliance 
Branch 


(34) 


part-time, appointed by Governor in Council 
(not included in complement) 
two full-time, four support staff 


Regional Offices 

Atlantic Prairie 
Quebec = Alberta & NWT 
Ontario Western 
National Capital 

(63.5) 


Public Programs 
Branch 
(21) 


Research & 
Policy 
Branch 
(8.5) 
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ADMINISTRATION, PERSONNEL 


AND FINANCE 


A statement of expenditures by financial 
component for the Canadian Human Rights 


Statement of expenditures by cost centre for 
the period January 1, 1986 to December 31, 


Commission for the period January 1, 1986 to 1986. 
December 31, 1986, follows: 

Office of the Chief 
Salaries and Wages $6,074,814 Commissioner $ 433,606 
Contributions to Employee Secretary-General $ 631,959 
Benefit Plans $ 951,243 Research and Policy Branch $ 457,922 
Transportation and F : 
Communications $ 621,683 See MON $1,120,746 
Information $ 193,318 Public Programs Branch $ 931,792 
Professional and Special Administration, Personnel 
Services $ 628,871 and Finance Branch $1,682,181 
Rentals $ 54,373 Regions $2,647,094 
Purchased Repair and Empl : 4 
Uidkese $ 117,219 careyee Benefit Plan _ es 
Utilities, Materials and —— 
Supplies $ 108,091 
Construction and 
Acquisition of Machinery 
and Equipment $ 106,879 
All Other Expenditures $ 52 
TOTAL $8,856,543 
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LIST OF PERSONNEL 


Adams-Bisson, Joyce 
Alarie, Lisa 

Algozino, Charles 
Asuncion, Malou 


Backs-Groulx, Joyce 
Bass, Kenneth 
Beaufort, Pauline 
Beaupré, Steve 

Beck, Helen 
Begieneman, Marinus 
Bekkers, Karen 

Bell, John 

Bell, Michael 
Bergeron, Lyne 


Bergeron-Bourgeault, Luce 


Berthiaume, Sylvie 
Bibeau, Michel 
Boileau, Pierre 
Bois, Chantal 
Bonner, Bob 
Boulet, Chantal 
Bradley, Elaine 
Brazeau, Gérald 
Breau, Catherine 
Brown, B.J. 
Burden, Harold 
Burr, Catherine 


Cadieux, Rita 
Cadotte, Florent 
‘Carrier, Georges 
Cato, John 
Charette, Michel 
Charters, Mary Jane 
Chartrand, Yolande 
Chicanot, Dunstan 
Child, Alwyn 

Cimon, Paul 
Clayton, Jean 
Clément-Larose, Danielle 
Cocksedge, Allan 
Créte, Michelle 
Cross, Arthur 

Cyr, Diane 


Daigle, Richard 

De Césaré, Michel 
Desbiens, Bertrand 
Desjardins, Lovdy 
Desnoyers, Diane 
Désormeaux, Diane 
Dignard, Louise 
Doyle, Kathryn 
Dufresne, Johanne 
Dumaine, Andre 
Dumais, Peggy 
Dumont, Helga 
Dumont, Lise 


Duval, René 
Duvall, Donna 
Dwyer, John 


Evans, Jocelyne 
Evans, Margaret 


Fairweather, Gordon 
Fatorich-Creamer, Lynn 
Faubert, Anne-Marie 
Fauvelle, Jeannine 
Fecteau, Diane 
Figueiredo, Wendy 
Finlayson, Jane 
Fromme, Joan 

Fulton, Marj 

Fuochi, Sylvie 


Gagné, Claire 
Gilmour, Roberta 
Goldrick, Penny 
Gratton, Jocelyne 
Grodzki, Dale 


Haile-Michael, Yonas 
Hall, Annie 

Hannay, Paul 
Hargadon, Brian 
Harvey-Rochette, Ruth 
Hendry, James 
Henry, Judy 

Holm, Flemming 
Hopkins, Al 

Hosking, David 
Hoyd, Marianne 
Husband, Jon 


Jensen, Hanne 
John, Joanne 
Johns, Don 
Johnson, Brenda 
Jones, Cathy 
Juriansz, Russell 


Karma, Sylvia 
King, Joyce 
Kulhanian, Lesley 


Lafreniere, Charles 
Laurin, Rachelle 
Lavoie, Carole 
Lawrence, Alicia 
Leano, Rebecca 
Légare, Daniel 
Legault, Gina 
Lepage, Diane 
Leroux, Paul 
Léveillé, Sylvie 
Leyland, John 


Lister, Terry 
Lupien, Claudette 
Lynch, Anne 


M'Gonigle, Shelagh 
MacGuigan, Ellen 
Mackenzie, Mavis 
MacLeod, Carol 
Madsen, Pam 
Martin, Doug 
McDavid, Margaret 
McDonald, Francine 
Mcintyre, Danny 
McKervill, Hugh 
McLennon, Denise 
McSorley, Louise 
Mehat, Ajit 

Menton, Paul 
Mercier, Jean 
Michalicka, Susan 
Millar, Helene ~ 
Moore, Joan 
Moreau, Diane 
Mullaly, Elizabeth 


Newkirk, Reggie 
Nirenberg, Ilana 
Nixon, Michael 


O’Brien, Steve 
O’Connor, June 
O'Connor, Warren 
O’Grady, Bonnie 
O'Neil, Maureen 


Pachnowski, Cathy 
Palmer, Marion 
Paquette, Darquise 
Pare, Michel 

Parry, Glenys 
Patch, Tom 

Pepin, Gilles 
Pigeault, Denise 
Pitre, Michel 
Plamondon, Josee 
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Preito, Dora 
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Raskin, Carl 
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Van Buren, Mary 
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PREFACE 


[es departure of Gordon 
Fairweather from the 
Commission in the fall of this 
year was a noteworthy event for all 
those in Canada who are concerned 
about human rights. As the first Chief 
Commissioner, he established the 
Canadian Human Rights Commission 
as a genuine force for change in the 
life of our country. His 10-year term 
was Characterized perhaps more than 
anything else by his great sense of 
compassion for disadvantaged and 
minority Canadians in their struggle 
for fair and equitable treatment. He 
and his colleagues, and the staff of 
the Commission, should take pride in 
their accomplishments. 


| welcome the opportunity to build on 
the solid foundation left by my prede- 
cessor. Charting a course for the 
future must begin with an appraisal of 
the changed environment, and new 
conditions which can be seen in the 
political, economic and social land- 
scape of this country. 


| am struck by a number of important 
changes which occurred during the 
years | was posted in Europe. There 
have in particular been significant. 
steps in the evolution of human 
rights, such as the passage of 
employment equity legislation; 
provincial pay equity laws; the 
acceptance by provincial legislatures 
of sexual orientation as a proscribed 
ground of discrimination; and far- 
reaching Supreme Court decisions 
affecting employers’ liability in 
ensuring that the workplace is free of 
discrimination. At the same time, the 
equality provisions of the Charter of 
Rights and Freedoms, which un- 


doubtedly represented the most 
significant advance in that time 
period, are just beginning to make 
themselves felt. 


All of this, to my mind, is reflective of 
a broad undercurrent of change. 
Women and minority groups of all 
kinds are asserting themselves 
forcefully, and they are doing so from 
a deeply-etched belief in their right to 
work and obtain services without 
being affected by arbitrary, restrictive 
assumptions which limit their opportu- 
nities. 


When people make new demands, 
others get nervous because of a fear 
that advances made by one group will 
penalise another. It will be for the 
Commission to help to dispel those 
fears, to persuade Canadians that 
this is a contest in which all of us can 
win. It will be our aim to secure 
greater gains in the battle against 
discrimination by strengthening the 
climate of tolerance this country has 
enjoyed in the post-war world. 


In that context, standard methods and 
procedures may not, by themselves, 
always be up to the task of taking us 
through the present phase of the fight 
against discrimination. A complaints- 
based process, which is often charac- 
teristic of human rights commission 
models, can be exceedingly slow and 
litigious. To begin with, there are 
psychological and practical consid- 
erations associated with filing a 
complaint which quite simply deter 
many people. Moreover, the resolu- 
tion of a complaint in one establish- 
ment often does not result in the 
elimination of discriminatory policies 
Or practices in others. A piecemeal, 


case-by-case approach to pervasive 
discrimination can often be thwarted 
from the start. 


This is why | believe we must take a 
more active approach which goes 
beyond the complaint-taking function. 
Parliament has enjoined the Commis- 
sion to foster public understanding of 
the principles enshrined in the Human 
Rights Act. | plan to devote a lot of 
energy to getting that message out 
and to pushing back the still all too 
prevalent tendency to diminish other 
peoples’ status. 


| believe we should also exercise the 
authority given the Commission by 
Parliament to initiate our own investi- 
gations. So far as we can, we ougHt, 
as a matter of course, to take a look 
at agencies and institutions to make 
sure they’re respecting the law. 


Finally, | should like it to be clear that 
| share the concern of my predeces- 
sor and his colleagues over the years 
to ensure that the Commission is — 
and is seen to be — entirely inde- 
pendent of the government. 


We are fortunate to live in a country 
in which our fellow citizens do not dis- 
appear without warning or pass years 
of their lives in prison for speaking 
out. We are not, however, ina 
position to congratulate ourselves 
that discrimination has vanished from 
our society. Perhaps indeed it never 
will, but my hope is that we will 
combat it when and where we can; 
my colleagues and | will be working in 
that direction in the years ahead. 


M.F.Y¢ 


THE COMMISSION AND ITS MANDATE 


The Canadian Human Rights Com- 
‘mission was established in 1977 fol- 
lowing unanimous passage of the 
Canadian Human Rights Act by the 

| Parliament of Canada. Under the 
Act, the Commission must endeavour 
by persuasion, publicity, or any other 
means that it considers appropriate, 
to discourage and reduce discrimina- 
tory practices and to promote equal 
opportunity. It is also responsible for 
fostering public understanding of the 
Act, and of the role and activities of 
the Commission, and for initiating or 
sponsoring research programs 
relating to human rights. 


The Commission administers the Ca- 
nadian Human Rights Act, which also 
prohibits discrimination in employ- 
ment and in the provision of goods 
and services in sectors under federal 
jurisdiction. There are 10 prohibited 
grounds of discrimination — race, 
national or ethnic origin, colour, 
religion, age, sex, marital status, 
family status, pardoned conviction 
and disability, either physical or 
mental. Areas under federal jurisdic- 
tion include federal Departments and 
agencies, Crown corporations, char- 
tered banks, the nuclear industry, 
interprovincial transportation compa- 
nies, interprovincial or international 
pipelines and federally-regulated tele- 
communications companies. 


The Commission has five branches 
— Research and Policy, Complaints 
and Compliance, Public Programs, 
Legal Services, and Administration, 
Personnel and Finance. All branches 
except Legal Services report to the 
Secretary-General who provides op- 
erational support and direction to di- 
rectors at headquarters and in seven 
regional offices in Halifax, Montreal, 
the National Capital Region, Toronto, 
Winnipeg, Edmonton and Vancouver. 
The Legal Services Branch, which 
reports directly to the Chief Commis- 
sioner, provides legal advice to staff 
and Commission members, and rep- 
resents the Commission before 
Human Rights Tribunals and courts of 
law. 


COMMISSION MEMBERS 


The Commission has two full-time 
members — Maxwell Yalden, the 
Chief Commissioner, and Rita 
Cadieux, the Deputy Chief Commis- 
sioner — as well as six part-time 
members. 


Mr. Yalden became Chief Commis- 
sioner in November, beginning a 
seven-year term after a career in the 
public service as Canadian Ambassa- 
dor to Belgium and Luxemburg, 
Commissioner of Official Languages 
and Deputy Minister of Communica- 
tions. 


Rita Cadieux has been the Deputy 
Chief Commissioner since 1977 when 
the Commission was established. In 
1981 she was re-appointed to a 
second seven-year term. Prior to 
joining the Commission she was 
director of the Office of Equal Oppor- 
tunity at the Canadian Broadcasting 
Corporation. In March 1984, she was 
elected alternate member of the 
United Nations Subcommission on 
the Prevention of Discrimination and 
the Protection of Minorities. 


Two new part-time members were 
appointed during 1987. They are: 


Doreen Winkler, of Toronto, Ontario, 
a consultant in the use of computers 
for print-handicapped adults, now 
completing her doctorate in social 
work at the University of Toronto. 
Until recently, she was a lecturer and 
faculty consultant at the University of 
Western Ontario in London; 


Donna Greschner, of Saskatoon, 
Saskatchewan, an assistant profes- 
sor of law at the University of Sas- 
katchewan, who has written exten- 
sively on equality rights in the 
Constitution. 


Other members are: 


Diane Boissinot, of Outremont, 
Quebec, a Montreal notary who 
specializes in human rights and 
immigration law, as well as interna- 
tional law affecting new Canadians; 


Bhausaheb Ubale, of Toronto, 
Ontario, formerly the Race Relations 
Commissioner for Ontario and an 


adviser to the provincial Cabinet on 
relations between minority groups 
and government; 


Gerald Kambeitz, of Cranbrook, 
British Columbia, a lawyer who 
chaired a Canadian Bar Association 
Committee which reviews profes- 
sional legal training. 


Members are appointed by Governor- 
in-Council. Full-time members are 
appointed for terms not exceeding 
seven years; part-time members for 
terms not exceeding three years. 


The Commission meets about 10 
times each year. As well as making 
decisions on individual complaints, 
Commission members shape human 
rights policy by approving policies to 
guide both the public and Commis- 
sion staff in interpreting the Act. 
Members also have a broader role to” 
provide information and education to 
improve public knowledge, attitudes _ 
and practices. 


‘THE FIRST DECADE 


A little more than 10 years ago, the 
Parliament of Canada passed the Ca- 
nadian Human Rights Act. This Act, 
proclaimed on March 1, 1978, 
created the Commission and gave ita 
mandate to eliminate discrimination 
and to promote equality of opportunity 
in sectors of federal jurisdiction. 


After 10 years, it is time to look back. 
Has discrimination been reduced in 
Canadian society? What impact has 
the Commission had? 


The Commission has handled 
thousands of complaints from indi- 
viduals in all walks of life. It has 
answered questions from thousands 
more who sought information about 
how their rights were protected. Nu- 
merous discriminatory policies and 
practices have been altered or 
eliminated as a result of complaints 
ihandled by the Commission and 
‘Human Rights Tribunals. These 
include obvious instances of racial, 
ethnic, sexual and other discrimina- 
tory conduct, but they also encom- 
‘pass less obvious practices such as 
‘height and weight requirements, or 
policies that adversely affect 
certain employees because they are 
pregnant or of child-bearing age. The 
‘Commission has also been instru- 
mental in defining the legal concept of 
harassment and in ensuring that 
employers understand it. 


A handful of complaints which has 
proceeded to the Supreme Court of 
Canada, has resulted in far-reaching 
changes in the Canadian work envi- 
ronment. The principle of responsibil- 
ity for the actions of others was set 
down in the case of Robichaud v. 
Treasury Board (see page 20). From 
the single complaint, filed in 1980, of 
a woman who was a cleaner on an 
armed forces base in Northern 
Ontario, employers in Canada are 
now held liable for the discriminatory 
acts of their employees. The use of 
employment equity programs to 
reverse the discriminatory effects of 
the past and to open up the 
workplace was confirmed in Action 
Travail des Femmes v. Canadian 
National Railway Co. (see page 19). 
The 1979 complaint of a women’s 
lobby group in Montreal has paved 
the way to fight discrimination that 
was engrained in our society, the kind 
of discrimination which has worked 
not only against women, but also 
against people with disabilities, visible 
minorities and aboriginal peoples. 


Other decisions rendered by the 
country’s highest court have added 
weight to the Act. For instance, the 
Supreme Court has ruled that the 
effect of discriminatory practices, 
even though unintentional, nonethe- 
less constitute discrimination. 


During the first 10 years, the funda- 
mental principles of human rights 
have been established. But changes 
in the employment of women, per- 
sons with disabilities and visible 
minorities over the last decade have 
not been dramatic. Despite their 
gains, women remain seriously 
under-represented and underpaid in 
many occupational categories. 
Despite amendments to the Act which 
have extended protection to people 
with disabilities, these individuals 
continue to face formidable obstacles. 
In asense, the Commission’s work 
has just begun. 


There are also weaknesses in the Act 
which need to be remedied. Section 
11, which deals with equal pay for 
work of equal value, has not resulted 
in fair pay for women. The principle 
of reasonable accommodation — 
which will truly offer opportunities to 
individuals who are victims of dis- 
crimination because they are different 
in some way — needs to be clearly 
stated. Protection from discrimination 
must be extended to cover the 
ground of sexual orientation. The 
Commission will continue to press for 
these and other changes which will 
improve the Act as an instrument for 
helping to develop a society in which 
no one is hindered in any way from 
doing his or her best. 


RECOMMENDATIONS TO PARLIAMENT 


INTRODUCTION 


In the last annual report, the Commission stated its pleasure at the 
Government's positive response to recommendations made by the Equality 
Rights Committee on amendments to the Canadian Human Rights Act. As yet, 
those amendments have not been tabled. The Commission therefore reiterates 
its recommendations to amend the Act and the importance which it attaches to 


them. 


NEW GROUNDS 


Sexual Orientation, Criminal 
Conviction or Charges, Political Belief 


The Commission recommends to 
Parliament that sexual orientation, 
political belief, and criminal conviction 
or charges be added to the pro- 
scribed grounds of discrimination 
under the Canadian Human Rights 
Act. 


The Commission has repeatedly rec- 
ommended the inclusion of these 
grounds. It believes that individuals 
should not be denied equality of 
opportunity on the basis of sexual 
orientation. Remedies should be 
available to persons of merit or ability 
who are unfairly denied access to 
employment opportunities or the pro- 
vision of goods and services on this 
ground. 


Discrimination on the basis of political 
belief is an infringement on the 
freedoms of opinion, speech and 
association. The Commission 
recognizes that there may be a bona 
fide occupational requirement for 
incumbents of certain positions not to 
be actively involved in partisan 
politics and therefore recommends 
certain exclusions as special excep- 
tions. 


The current Act protects individuals 
who have received a pardon for their 
offences from discrimination. But the 
Commission believes that, unless 
there is a relationship between the 
offence committed and the employ- 
ment or services sought, the question 
whether an individual has received a 
pardon should not be a consideration. 
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The inclusion of criminal charges in 
the Act is recommended because 
people who have been charged but 
not convicted are not eligible for a 
pardon under the Criminal Records 
Act. This situation may result in the 
stigmatization without possible 
redress of a person who was not 
found guilty of an offence. 


BROADENING THE SCOPE OF 
THE ACT 


Mandatory Retirement 


The Commission recommends to 
Parliament that sections 9(2) and 
14(c) allowing for the imposition of 
mandatory retirement be deleted from 
the Canadian Human Rights Act. 


Discrimination based on age is 
proscribed under the Canadian 
Human Rights Act, but there are 
currently limitations placed on this 
form of protection. Sections 9(2) and 
14(c) allow the exclusion from mem- 
bership in an employee organization 
or the termination of the employment 
of an individual who has reached the 
“normal age of retirement” for indi- 
viduals working in similar positions. 


The Commission holds that ability, 
not age, should determine the point at 
which a person is compelled to retire. 
Since 1979 the Commission has 
repeatedly urged that sections 9(2) 
and 14(c) be repealed. 


The Commission has asked the 
Federal Court of Appeal for a deter- 
mination as to whether section 14(c) 
of the Act contravenes section 15 of 
the Charter of Rights and Freedoms. 
If it does, this section will no longer 


have any force or effect. 


Prohibiting Discriminatory 
Practices 


The Commission recommends that 
sections 5 and 6 be updated so that 
the Act is not limited to goods, 
services, facilities or accommodation 
which are “customarily available to 

the general public." Modernization of 
these sections should include current — 
practices such as discrimination oc- 
curring in the manner in which a 
statute is administered. 


CLARIFYING THE ACT 


Deéeficience 


The Commission recommends to 
Parliament that “handicap” be substi- 
tuted for “déficience” in French. 


This literal translation of “disability” is 
inaccurate, as the usual meaning of 
“déficience mentale” is mental retar- 
dation, not mental disability. The rec- 
ommendation is to revise the French, 
but maintain “disability” in English. 


Special Programs 


The Commission recommends to 
Parliament that the wording of 
Section 8 be amended to enable 
employers to ask questions to assist 
in designing and implementing 
special programs. 


The Commission's position is that 
section 8 allows the collection of in- 
formation for special programs (em- 
ployment equity). However, the 
wording has led to confusion about 
whether the Act is contravened when 
such information is collected. 


Employee Organizations 


The Commission recommends to Par- 
_liament that section 14(a) be amended 
to clarify that it may be used as a 
defence by both employer and em- 
ployee organizations. 


_An individual who is denied an em- 
ployment opportunity because of a 
collective agreement may file a 
complaint against both parties to the 
collective agreement. The allegedly 
| discriminatory term of the collective 
agreement may be a bona fide occu- 
-pational requirement. However, the 
wording of section 14(a) means that 
this exception currently appears to be 
_available only to employers, not em- 


ployee organizations. 


| . 
Unions 


_The Commission recommends to Par- 
_liament that section 32 be amended to 
_allow unions to file complaints. 


CHANGES TO THE COMMISSION'S 
ENFORCEMENT ROLE 


_ The Commission recommends to Par- 

_liament that section 33 of the Act be 

_ amended to expand its discretionary 

administrative power not to deal with 
or to dismiss complaints. 


Wl 


Section 33 gives the Commission 
various broad and well-defined powers 
not to deal with complaints in certain 
‘specific circumstances. However, at 
times none is appropriate in situations 
where it is in the public interest for the 
Commission to reject a complaint. For 
this reason, the Commission wishes to 
have the administrative discretion not 
to deal with or to dismiss a complaint. 


. The Commission recommends to Par- 
liament that section 38 and section 46 
‘of the Act be amended to provide for 
_the enforcement of settlements. The 
Commission further recommends that 
_the Act be amended to incorporate a 
civil remedy for enforcing settlements. 


The Commission encounters two 
practical problems with settlements in 
sections 38 and 46. 


The first is that the financial settle- 
ments are not considered by some 
respondent government Departments 
to be a legal obligation under the 
Financial Administration Act. There- 
fore, the approval of a Minister is 
needed before these departments 
honour settlements. 


The second problem is that there is 
no statutory method for enforcing set- 
tlements — a prosecution under 
paragraph 46(1)(a) results in a fine 
rather than a civil remedy. 


TRIBUNALS 


The Commission recommends to 
Parliament that subsection 44(1) be 
amended to enable’ Tribunals, as well 
as the Commission, to apply to the 
Federal Court requesting the disclo- 
sure of information. 


This amendment would further 
enhance the independence of Human 
Rights Tribunals. 


Tribunal Procedures 


The Commission recommends to 

Parliament that the Act be amended 
to include a section to permit regula- 
tions governing Tribunal procedures. 


For example, the regulations could 
require pre-trial discoveries. 


Compensation 


The Commission recommends to 
Parliament that the Act be amended 
to give Tribunals discretion in award- 
ing damages. 


The current limit of $5,000 for special 
compensation does not reinforce the 
Act’s purpose of eradicating discrimi- 
nation. Because a ceiling is difficult 
to set, the Commission prefers to 
remove it, leaving the award of 
damages up to the Tribunal. 


Special Programs 


The Commission recommends to 
Parliament that the Act be amended 
to enable Tribunals to order the 
adoption of a special program to 
remedy past discrimination. 


In Action Travail des Femmes v. Ca- 
nadian National Railway Co., the 
Supreme Court of Canada supported 
the use of special programs and 
quotas to prevent discrimination in 
the future and to remedy the results 
of past discrimination. 


Costs 


The Commission recoinmends to 
Parliament that Tribunals be given 
discretion to award prescribed costs 
to respondents, and to complainants 
where the Commission has not 
carried their cases. 


Offences under the Act 


The Commission recommends to 
Parliament the repeal of subsection 
46(5), and a technical amendment to 
subsection 46(2) so that both employ- 
ers and suppliers are subject to the 
same limit of a $50,000 fine. 


Pay Equity 

The Commission recommends to 
Parliament that amendments be 
made to section 11 to achieve the 
following goals: 


1) Refinement of the existing com- 
plaints system by providing clear and 
detailed guidance about which dis- 
criminatory practices section 11 aims 
to eliminate and how adjustments to 
wages are to be calculated; 


2) Employers with 100 or more em- 
ployees be obliged to complete three 
key steps necessary for achieving 
pay equity. 


The first step would be for the em- 
ployer to design a pay equity plan 
which must include: a description of 
the job evaluation system to be used; 
an identification of all male and 
female-dominated groups to which 
the system is to be applied; a descrip- 
tion of the manner in which the 
system is to be applied to these 
groups; and, a description of the 
manner in which the salaries are to 
be adjusted. 


The second step would be for the em- 
ployer to evaluate the jobs performed 
by the male and female-dominated 
groups and to calculate the wage dis- 
parities. 


The third step would be to eliminate 
the wage disparities shown by the 
evaluation. Employers should not 
have to adjust wages while in the 
process of designing the pay equity 
plan and calculating wage disparities. 
However, they would not be absolved 
of liability for wage disparities 


incurred during the first two steps. 
The Commission proposes that em- 
ployers pay employees in the female- 
dominated groups the full difference 
in wages from the date the legislation 
comes into effect. 


Failure to complete any of the three 
steps by the dates set down in the 
legislation would become a statutory 
offence. The Commission would 
monitor compliance by inspecting 
employer records and operations. 
(see page 13) 


Reasonable Accommodation 


The Commission recommends to 
Parliament that a provision be added 
to the Canadian Human Rights Act 
explicitly stating that it is a discrimina- 
tory practice to refuse to make rea- 
sonable accommodation for special 
needs or obligations related to a 
prohibited ground of discrimination. 


The Supreme Court of Canada recog- 
nized the importance of this principle 
in O'Malley v. Simpson-Sears when it 
unanimously decided that reasonable 
accommodation was necessary to 
attain the objectives of the Ontario 
Human Rights Code. 


The Commission expressed its 
viewpoint in a Special Report to 
Parliament entitled The Effects of the 
Bhinder Decision on the Canadian 
Human Rights Commission. The 
Bhinder case revolved around the 
meaning of paragraph 14(a) of the 
Canadian Human Rights Act, which 
allows employment practices that 
would otherwise be discriminatory 
providing they are bona fide occupa- 
tional requirements. 


The Supreme Court ruled that there 
was a bona fide occupational require- 
ment and that Canadian National 
Railways did not have to accommo- 
date Bhinder, a Sikh, who wished to 
continue to wear his turban as he had 
done for four years before CN imple- 
mented a hard hat policy. Bhinder’s 
request was based on the require- 
ment of his religion that Sikh men 
wear a turban at all times. 


In the Commission's view, the 
decision casts a shadow over the 
wording of section 14(a), which was 
amended in 1983, and challenges its 
ability to meet its statutory objectives. 
The Commission therefore takes the 
position that certain individuals may 
have equal opportunity with others 
only if employers are required to ac- 
commodate differences where it is 
reasonably possible to do so. 


Parliament has recognized the 
importance of modifying standard 
practices to realize equal opportunity. 
The Employment Equity Act, for 
example, requires employers to make 
reasonable accommodation in order 
to implement employment equity, and 
sections 15.1 and 41(4) of the Cana- 
dian Human Rights Act provide for 
adaptation of facilities, premises or 
equipment, which is a form of reason- 
able accommodation. The Commis- 
sion believes that Parliament should 
reaffirm its intentions by more explicit 
recognition of the importance of ac- 
commodation even in cases where 
the employer's occupational require- 
ments are recognized as legitimate. 


Special Report to Parliament 


Several complaints have underscored 
the inadequacy, and in some cases 
the unfairness and inconsistency, of 
existing income support programs for 
“new parents. As a result, the Com- 
mission has submitted a Special 
Report to Parliament recommending 
two amendments in the Unemploy- 
-ment Insurance Act which would 
expand income replacement support 
programs fairly and equitably. 


| Adoptive parents receive 15 weeks of 
| unemployment benefits for childcare 

| purposes, but similar benefits are not 
provided to biological parents; this the 
| Commission considers to be discrimi- 
nation on the basis of family status. 
The Commission has recommended 

. that the Unemployment Insurance Act 
be amended to provide an additional 
_ 15 weeks of coverage for biological 

_ parents, available to either the 
biological father or mother on the 

} same basis as adoption benefits are 
now provided to either adoptive 

_ parent. 


' The Commission has also noted that 
employers who provide supplemen- 
_tary unemployment insurance bene- 
fits usually make them available only 
to biological mothers. Adoptive 
parents, who share the same disrup- 
_tions in employment and the same 
'need for income replacement, are 
_ usually denied these benefits. 


_ The Commission cannot conclude 

_ that this is discrimination because a 
clause in the Canadian Human Rights 
_ Act specifically provides that the 

_ granting of special leave and benefits 
_to a female for pregnancy or childbirth 
_ is not discriminatory. Nevertheless, 


AREAS OF SPECIAL CONCERN 


the Commission strongly believes this 
is an unfair practice. It has recom- 
mended that the Unemployment In- 
surance Act be amended to require 
employers who provide supplemen- 
tary benefits to make them available 
to both biological and adoptive 
parents. 


Employment Equity 


The Commission will use data 
collected under provisions of the 
Employment Equity Act to enhance 
employment equity. 


Section 10 of the Canadian Human 
Rights Act states that: “It is a discrimi- 
natory practice for an employer, 
employee organization or organiza- 
tion of employers to establish or 
pursue a policy or practice . . . that 
deprives or tends to deprive an indi- 
vidual or class of individuals of any 
employment opportunities on a 
prohibited ground of discrimination.” 


In order to ensure greater equity in 
employment, the Commission needs 
to identify employers whose systems 
have resulted in discriminatory effects 
on members of designated groups. 
These data are already available from 
federal government Departments. 
Data from the other two groups of 
employers which fall within the juris- 
diction of the Commission — Crown 
corporations and federally-regulated 
private sector employers — will 
become available in June 1988 when 
they begin to comply with the Em- 
ployment Equity Act. 


The Commission has approved a 
model for complaint initiation when it 
is found that one or more of the four 
target groups mentioned in the 


legislation — women, aboriginal 
peoples, persons with disabilities and 
visible minorities — are under-repre- 
sented in an employer's workforce. 
Strategies have also been worked out 
to deal with employers who do not file 
their reports. 


Special Programs 


Section 15 of the Canadian Human 
Rights Act permits the adoption of 
special programs to improve opportu- 
nities for certain groups as a legiti- 
mate mechanism to remedy discrimi- 
nation. 


A special program means a program, 
plan or arrangement containing the 
goals, timetables and strategies of 
employers or service-providers which 
are designed to eliminate or reduce 
disadvantages suffered by any group 
of individuals protected by the Act. 


In order to help suppliers of services 
and employers who wish to set up 
special programs, the Commission 
has approved a policy setting forth 
the criteria such programs must meet. 
These criteria are: an adequate 
analysis of the workforce and of em- 
ployment and service delivery sys- 
tems; proof of disadvantages in ac- 
cessing services or under-representa- 
tion in employment; and actions 
designed to correct the problems 
noted during analysis. 


Pay Equity 


The onus for eliminating sex-based 
wage discrimination must be trans- 
ferred from employees to employers. 
The Commission has therefore 
recommended, in a discussion paper 
released in June, that section 11 of 
the Act should require positive 
compliance with pay equity provisions 
without the necessity of a complaint. 


Federal MPs and senators, as well as 
a representative of a cross-section of 
federally-regulated employers, 
women’s groups and labour organiza- 
tions have been made aware of the 
Commission’s recommendations. 
Comments and concerns raised by 
many interested parties in briefs sub- 
mitted in response to the paper are 
now being evaluated. 


The Commission sponsored a one- 
day seminar in February 1987 on 
technical questions arising from the 
implementation of equal pay for work 
of equal value. This information 
session attracted more than 100 
participants from government, private 
sector employers, women’s groups 
and labour organizations. Represen- 
tatives of provincial and American 
jurisdictions reviewed their experi- 
ence with pay equity programs. 


Drug Testing 


Although the Canadian Human Rights 
Act does not specifically prohibit drug 
testing, the use of positive results 
from such tests may be considered a 
discriminatory practice. 


Complaints may be received on four 
grounds, including disability, (drug 
dependence, perceived drug depen- 
dence or other disability) and sex, 


when samples from drug tests may 
be used to test for pregnancy. 
Complaints could also be filed on the 
ground of age, because mandatory 
drug testing could have an adverse 
effect on younger individuals; the ma- 
jority of drug users are between the 
ages of 18 and 29. Complaints may 
also be filed on the ground of race 
because drug testing can also have 
an adverse effect on visible minorities 
with higher levels of melanin pigment, 
which is chemically similar to the 
active ingredient in marijuana. 


Complaints will be assessed against 
the following criteria: 


The employer must establish 
that drug testing is relevant in 
determining whether the individ- 
ual has the capacity to perform 
the essential components of the 
job safely, efficiently and 
reliably; 


Where possible, the employer 
must validly, reliably and accu- 
rately assess a particular 
individual's capacity to perform 
the job safely, efficiently and 
reliably; 


When testing is carried out, it 
must be done in a valid, reliable 
and accurate manner; 


The employer should, where 
reasonably possible, be re- 
quested to avoid any discrimina- 
tory effect on the individuals (i.e. 
to reasonably accommodate the 
individual). 


The Old Age Security Act 
(Spouses Allowance Program 
section 17.1) 


The Commission has, since 1979, 
voiced its concern about the use of 
marital status as an eligibility require- 
ment for spouses' allowance. As a 
matter of principle, the Commission is 
opposed to any practice in pension 
programs that differentiates on pro- 
scribed grounds. The Commission's 
concern was shared by the Parlia- 
mentary Committee on Equality 
Rights. Two complaints recently 
dealt with by the Commission showec 
that the exclusion of single or di- 
vorced persons from benefits creates: 
hardship. The Commission was 
obliged to dismiss the complaints 
because an effective remedy could 
not be provided as long as existing 
legislation was not amended. The 
Commission therefore recommends 
that the Department of Health and 
Welfare develop non-discriminatory 
options. 


Proposed Amendments to the 
Canadian Human Rights Benefit 
Regulations 


Benefit Regulations define when 
provisions of benefit plans, which dis- 
tinguish on a prohibited ground, are 
permissible. They cover pension 
plans, disability income insurance 
plans and life insurance plans ad- 
ministered by federal employers. 
The evolution of pension reform as 
reflected in the Pensions Benefits 
Standards Act, 1985, along with the 
coming into force of the equality pro- 
visions in the Charter of Rights and 
Freedoms, require amendments to 
current regulations. An interim policy 
paper proposing amendments has 
been distributed to various organiza- 
tions representing employers, unions 
and interest groups for comment 
before the Commission establishes 
its final policy. 


PROGRAM ACTIVITIES 


| 
] 


The Commission has a dual role: 
beyond the investigation of com- 
plaints, it has a duty to promote the 
“principle that every individual should 
| have an equal opportunity to make for 
_himself or herself the life that he or 
she is able and wishes to have .. .” 
This it does through the various ac- 
_tivities of its Public Programs Branch. 


_Aseries of lunchtime lectures was 
organized which focused on issues 
for specialists in the human rights 
field. Staff at headquarters and in the 
regions answered 42,628 enquiries 
during the year and responded to 
,more than 300 media calls. Speeches 
_were prepared for Commission mem- 
bers, regional and branch directors 

| for a variety of engagements. 


The Branch published 22 press 

_ releases, organized a news confer- 
ence to announce the Commission’s 
revised approach to equal pay for 


) 
} 


work of equal value and distrib- 
uted 168,686 publications explaining 
the Act and how it works. 


An extensive series of documents on 
the Canadian Human Rights Act can 
be obtained from the Commission 
offices. Transcripts of all lunchtime 
lectures and papers presented during 
the race relations and pay equity 
seminars are also available. 


Through its regional offices, the Com- 
mission reached out across the 
country into many outlying communi- 
ties, providing information sessions 
for the general public, and specialized 
seminars on human rights issues for 
employers, unions, employees and 
other organizations. Regional staff 
also met with the media to promote 
equal opportunity and to make the 
Commission more accessible. 


In 1987, the National Capital regional 
office marked International Human 
Rights Day by hosting an address by 


Naomi Bronstein, founder of Heal the 
Children, in conjunction with the 
Human Rights Commissions of 
Ontario and Quebec. In Vancouver, 
the Western regional office worked 
with the Public Service Commission 
on several seminars on harassment 
designed for federal government 
Departments. Both the Atlantic and 
Quebec offices continued major 
itinerant service programs in their 
areas. The Alberta and NWT office in 
Edmonton, worked closely with the 
University of Alberta to stage a 
workshop on employment equity, and 
the Prairie office in Winnipeg, played 
a major role in a race relations sym- 
posium co-ordinated by the city of 
Winnipeg. In Ontario, the Toronto 
office worked extensively with the 
Canada Employment and Immigration 
Commission in many centres. 


US 


PROCESSING COMPLAINTS 


When a person asks to file a com- 
plaint, Commission staff first ensure 
that the matter falls within federal 


jurisdiction and is covered by the Act. 


Once this is established and a 
complaint has been signed, an 
investigator reviews relevant docu- 
ments and interviews all parties who 
might be able to provide pertinent 
information. 


The investigator's report is disclosed 
to the complainant and the respon- 
dent, who have the option of making 
written Submissions within 30 days, 
after which it is submitted to the 
Commission for a decision. 


The Commission can dismiss the 
complaint, approve a settlement 


reached by the parties during investi- 
gation, appoint a conciliator to 
attempt to bring about a settlement, 
or request the president of the 
Human Rights Tribunal Panel to 
name a Tribunal to hear the com- 
plaint. 


During 1987, the Commission contin- 
ued its efforts to ensure that its 
investigations were performed fairly 
and efficiently by a professional staff. 
Before hiring 13 new investigators, 
the Complaints and Compliance 
Branch developed a new approach to 
selecting investigators which included 
redefining the necessary qualifica- 
tions for the job and a rigorous 
screening process followed by both 
classroom and on-the-job training. 


Not all matters brought to the Com- 
mission go through the process of in- — 
vestigation. Often people approach it 
when they need help but are unsure 
where to go because of the intricacies 
of federal/provincial jurisdiction. In 
such cases, even when it can offer no 
formal assistance, the Commission 
endeavours to direct individuals to the 
department or agency where redress 
may be found. Consequently, the 
number of formal complaints 
processed by the Commission is 

far less than the number of 

enquiries received. 


CASES 


Disability 
| Fifty-four disability complaints on 

| outdated transport regulations were 
suspended at the conciliation stage 
after the Commission decided no 

| further proceedings were warranted. 
The complaints involved Canadian 
Transport Commission regulations 
dating from 1912 which deal with 
visual acuity, colour vision and 
hearing requirements for employees 
_in the running trades of the railway 

| industry. 


After public hearings — at which the 
“Commission intervened — the CTC 
modernized standards in new draft 
regulations outlining the railway 
_industry’s duty to establish require- 
-ments for certain jobs. 


| 

Complainants who met the standards 
outlined in the amended regulations 
were re-tested and invited to re-apply 
‘or freed of restrictions. 


-Awoman was awarded $6,860.10 for 
‘lost wages and loss of self-respect 
_after she was dismissed from a 
Canadian Forces Youth Training and 
Employment Program because of a 
dental condition. 


The woman, who has an overbite, 
filed a disability complaint after she 
was discharged from the forces one 
month after enrolling in the program. 


The Department of National Defence 
confirmed she had been dismissed 
because of her overbite, and agreed 

that it did not impede the perfor- 
-mance of her job duties. A settle- 
ment, approved by the Commission, 
paid the complainant lost wages for 
‘the 12-month period during which she 
would have been employed and 
awarded her $1,000 for loss of self- 
respect. 


Race and Colour/ National or Ethnic 
Origin 

The Commission ruled that a man 
subjected to verbal abuse while 
attending a training course was 
discriminated against because of his 
race and colour. As a result of the 
discrimination, he failed the course 
and his livelihood as a firefighter was 
threatened. 


Investigation showed he was a victim 
of harassment and was not given the 


same chance as others in the course. 


Conciliation resulted in payment of 
$2,000 for loss of self-respect and a 
letter of apology being sent to the 
complainant. A human rights work- 
shop was given to all course instruc- 
tors. 


A status Indian was awarded $1,500 
for loss of self-respect because he 
was denied medical treatment for an 
injured leg during his detention and 
subjected to derogatory racial re- 
marks by an RCMP employee. He 
filed a harassment complaint with the 
Commission on the grounds of race, 
colour and ethnic origin. 


The conciliated settlement also 
included a letter of apology to the 
complainant and a seminar on race 
relations for RCMP staff. 


Age 


A flight attendant forced to retire at 
age 60 is flying again after she 
successfully challenged her 
employer's mandatory retirement 
policy and won. The complainant 
joined CP as a flight attendant in 
1947 and despite her objections was 
forced to retire one month after her 
60th birthday. 


In a settlement approved by the Com- 
mission, the complainant was 
awarded $31,378.19 for lost wages 
and damages, and reinstated in her 
former position with full seniority and 
accrued benefits. Canadian Pacific 
Airlines, now Canadian Airlines Inter- 
national, also agreed to change its 
policy and now allows flight atten- 
dants to work past the age of 60. 


Sex 


A woman was awarded $24,500 after 
she was denied employment as a 
Jabourer with the Canadian National 
Railway Co. 


The complainant was assessed as 
“not being mechanically inclined” after 
she failed the Bennett Mechanical 
Test. The complainant said being 
mechanically inclined was irrelevant 
for a labourer’s position and filed a 
sex discrimination complaint. 


Use of the screening test was consid- 
ered by the Tribunal which inquired 
into the case of Action Travail des 
Femmes v. Canadian National 
Railway Co., concluding: 


“. . use of the Bennett Test for 
entry-level positions not requir- 
ing special qualifications consti- 
tutes prima facie discrimination 
and is not justified on the basis 
of the jobs applied for.” 


This finding was upheld on appeal. 


CN stopped using the test in 1984 
because it eliminated a disproportion- 
ate number of women, and offered 
the complainant a position in 1985. 
Under the terms of settlement ap- 
proved by the Commission, she was 
also given a cash award. 


TRIBUNALS AND COURT ACTIONS 


TRIBUNALS 


When the Commission is satisfied 
that further inquiry into a complaint is 
warranted, it asks the president of the 
Human Rights Tribunal Panel to 
appoint a Tribunal. 


Tribunals, with up to three members, 
operate independently of the Com- 
mission with members chosen from a 
national panel named by Order-in- 
Council. 


A Tribunal acts like a court by review- 
ing all the facts at a public hearing. 
When the inquiry is completed, the 
Tribunal issues an order to restore 
denied rights when discrimination is 
proven. It may also order compensa- 
tion for salary or other losses and 
payment of up to $5,000 for loss of 
self-respect. A Tribunal dismisses a 
complaint when the facts do not 
support the allegation of discrimina- 
tion. 


Tribunal decisions may be appealed 
to a Review Tribunal, the Federal 
Court and ultimately to the Supreme 
Court of Canada. 


Following are summaries of Tribunal 
decisions released in 1987: 


Cashin v. Canadian Broadcasting 
Corporation 


A Review Tribunal reversed an earlier 
decision that Rosann Cashin was dis- 
criminated against when the CBC 
refused to renew her contract as a 
television reporter dealing with 
energy matters, because her hus- 
band had become a member of the 
Board of Directors of Petro-Canada 
Inc. 


The Review Tribunal ruled that differ- 
entiation based on the identity of a 
person’s spouse can constitute 
discrimination on the ground of 
marital status, but found in this case 
that perceived objectivity was a bona 
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fide occupational requirement for a 
television journalist. 


The complainant has filed an applica- 
tion for judicial review in the Federal 
Court of Appeal. 


Corlis y. Canada Employment and 
Immigration Commission 


A Tribunal ruled that CEIC discrimi- 
nated against Darlene Corlis, a 
Seventh Day Adventist, on the basis 
of religion when it Suspended unem- 
ployment insurance benefits because 
she wanted Saturdays off. Saturday 
is the Adventists’ holy day. 


Corlis was awarded $940 for benefits 
she would have received had she not 
been disentitled but no award was 
made for loss of self-respect or 
expenses. The Tribunal found that 
CEIC policy was not discriminatory. 
The disentitlement to benefits was 
blamed on improper collection of in- 
formation and poor communication 
between Corlis and CEIC. 


Duchesne v. Department of National 
Defence 


Nicole Duchesne filed a complaint 
alleging discrimination on the ground 
of age because she was refused 
entry to the Air Reserve of the 
Canadian Armed Forces. 


According to terms of a settlement 
ordered by the Tribunal, she may 
apply for the first available position for 
which she qualifies, be exempt from 
basic training, and be paid at a higher 
level. The complainant was also 
awarded $200 compensation for hurt 
feelings and paid $5,145 for lost 
wages. 


Because the Department is reviewing 
its policy on maximum age require- 
ments in the Air Reserve, the Tribunal 
did not deal with that issue. 


Isbitsky, McMillan and Druken vy. 
Canada Employment and Immigration 
Commission 


The complainants alleged discrimina- 
tion on the basis of marital and family 
Status after they were denied unem- 
ployment insurance benefits because 
they worked for their spouses’ 
companies. The women had lost 
their jobs because of layoffs or 
bankruptcy. 


The Tribunal decided that provisions 
in the Unemployment Insurance Act, 
which stipulate that work done by a 
spouse for the other spouse’s com- 
pany Is not insurable employment, 
are contrary to the Canadian Human 
Rights Act. It awarded each:com- 
plainant the amount she would have 
received if insured, and $1,000 for 
loss of self-respect and expenses. 


The Tribunal ordered the respondent 
to end its discriminatory practice. 

The Attorney General of Canada has — 
filed an application for judicial review 
in the Federal Court of Appeal. 


Morissette v. Canada Employment and 
Immigration Commission 


The Tribunal decided that Johanne 
Morissette’s complaint that she had 
been denied the usual job-hunting 
services offered by CEIC because 
she was pregnant was founded. 
Discrimination because of pregnancy 
is considered a contravention of the 
Act on the ground of sex, and CEIC 
was ordered to pay the complainant 
$1,500 in damages. 


Paré v. Transport Canada 


The complainant, Georges Paré, will 
be offered the next available position 
operating heavy equipment at the 
Quebec City Airport and will be paid 
$9,342 in lost wages, as ordered by 
the Tribunal. Paré had complained 
that he was denied employment 
because of a visual disability. 


| Pelletier vy. Brazeau Transport Ltd. 


Jean-Louis Pelletier complained that 
Brazeau Transport Ltd. had refused 
to hire him as a dispatcher because 
of his age, which was 56. The 
Tribunal rejected the company’s 
defence that an internal policy, which 
favoured internal promotions and 
accommodated empioyee requests 
for transfers, existed. It ordered the 
company to pay Pelletier $58,020.88 
in lost wages and $2,500 for injury to 
feelings and self-respect. 


A Review Tribunal has heard an 
appeal and reserved its decision. 


| Public Service Alliance of Canada 


(Hospital Services Group) 


_y. Treasury Board 
| 


Treasury Board will pay back wages 
‘of more than $30 million to about 

| 5,000 present and former workers in 
the HS group under the terms of a 
landmark equal pay settlement 
accepted by both parties at the 
‘Tribunal hearing. 


The parties agreed that the predomi- 
nantly female HS group received 
lower wages than the predominantly 
male General Services group for 
performing work of equal value. 
Payment dates back to September 
1980, one year before the complaint 
was filed by the union on behalf of the 
HS group. 


Treasury Board also agreed to revise 
the HS classification standard to 
correspond to the GS classification 
‘standard and convert all existing HS 
‘positions, retroactive to July 27, 1987. 


The Tribunal retained jurisdiction to 
deal with questions arising during im- 
plementation of the settlement. 


Reville (nee Stanley), Howell, Jones 
and Magera v. RCMP 


A Tribunal heard complaints from four 


women alleging that the RCMP had 
discriminated against them on the 
basis of sex when it refused to let 
them guard prisoners of the opposite 
sex in an RCMP lock-up. It decided 
that guards in the lock-up must be of 
the same sex as the prisoners to 
protect the prisoners’ privacy. No 
reasonable alternative could be found 
which would allow women to guard 
male prisoners. Employing guards of 
the same sex was considered to be a 
bona fide occupational requirement. 


Smith v. Department of National 
Defence 


Pregnancy is no longer an absolute 
barrier to enrolment in the Armed 
Forces, following a settlement in the 
case of Cynthia Smith and the 
Departmeni of National Defence. 


Smith complained when her applica- 
tion for enroiment in the Air Reserve 
Augmentation Flight was not ac- 
cepted because she was pregnant. 
From now on, an applicant who is 
pregnant will be placed in the appro- 
priate medical category regardless of 
pregnancy. As a consequence, 
applicants who are pregnant will not 
lose their places on the enrolment 
eligibility list. 


The compiainant was awarded com- 
pensation of $1,200 for lost wages 
and $700 for injury to feelings and 
loss of self-respect. 


COURT ACTIONS 


The following are highlights from 
court actions in 1987: 


Action Travail des Femmes v. Cana- 
dian National Railway Co. 


The Supreme Court of Canada 
overturned the Federal Court of 
Appeal’s decision and restored a 
Tribunal order making CN, in the St. 


Lawrence Region, set up an employ- 
ment equity program to increase the 
proportion of women working in non- 
traditional occupations to 13 per cent, 
the national average. Until that goal 
is met, CN will hire one woman in four 
for blue collar jobs. 


In a unanimous decision, written by 
Chief Justice Dickson, the Court said 
the original Tribunal had the power 
under section 41(2)(a) of the Act to 
order an employment equity program 
to “break a continuing cycle of 
systemic discrimination” and that 
program could inciude remedies to 
counter the effects of past discrimina- 
tion. 


An empioyment equity program, the 
Court said, is an attempt to ensure 
that future applicants and workers 
from the affected group will not face 
the same barriers as their predeces- 
sors. It is designed to counter the 
cumulative effecis of systemic dis- 
crimination, to deal with the attitudinal 
problem of stereotyping because 
women are seen as doing the job, 
and to create a “critical mass” (a 
number signiticant enough to effect 
change) of the previously excluded 


group. 


“It is an uncontradicted fact that the 
hiring and promotion policies of CN 
and the enorrnous problems faced by 
the tiny minority of women in its blue 
collar workforce amounted to a sys- 
tematic denial of women’s equal 
employment opportunities.” Accord- 
ingly, the Court held that the ernploy- 
ment equity program ordered by the 
Tribunal was rationally designed to 
combat such systemic discrimination 
by preventing the same or similar 
practices in the future. 


The Chief Justice also commented on 
the special nature of human rights 
legislation. Unlike civil or criminal 
law, the purpose of the Canadian 
Human Rights Act, he wrote, was “not 
to punish wrongdoing but to prevent 
discrimination". 


Robichaud v. Treasury Board 


Employers are liable for the discrimi- 
natory acts of an employee, the 
Supreme Court of Canada ruled in a 
unanimous decision in the case of 
Bonnie Robichaud, who had filed a 
complaint of sex discrimination 
against her employer. 


The decision centred on the issue of 
employer responsibility, not whether 
or not discrimination had occurred, a 
fact that had already been estab- 
lished by a Review Tribunal. 


The Supreme Court said that the De- 
partment of National Defence must 
share responsibility for the actions of 
one of its supervisors who had 
sexually harassed Robichaud. 


Mr. Justice La Forest, who wrote the 
decision, said: “| have no doubt that if 
the Act is to achieve its purpose, the 
Commission must be empowered to 
strike at the heart of the problem, to 
prevent its recurrence and to require 
that steps be taken to enhance the 
work environment". 


Assad v. CHRC 


Initially, Mouffid Assad complained 
that he had been denied employment 
by Correctional Services Canada 
because of a disability. The Commis- 
sion appointed a conciliator. When 
he was unwilling to accept the terms 
of a settlement offered by the respon- 
dent during conciliation, the Commis- 
sion dismissed the complaint. Assad 
went to the Federal Court of Appeal 
challenging the Commission’s 
decision on the basis that he had not 
seen the material brought before the 
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Commission for decision. 


The Court told the Commission to 
decide on the matter after both 
parties had an opportunity to com- 
ment on the conciliator’s report. It 
emphasized that the Court was not 
limiting the Commission’s discretion 
to decide to close a file if there were 
no justification for sending it to a 
Tribunal. 


Burke and Public Service Alliance of 
Canada on behalf of Shirley Leach 
v. CHRC 


After the case had been dismissed by 
the Classification Grievance Review 
Board, a complaint was filed on 
behalf of Shirley Leach through her 
union alleging that she had been 
underclassified in her job because 
she was female. 


The Commission refused to deal with 
the complaint on the grounds that it 
had been completely and appropri- 
ately handled by the Board. The 
Federal Court of Appeal ruled on 
review that the Commission did not 
have power so to decide in this 
instance because the complainant 
could not go back to the Board. 


The Commission was denied leave to 
appeal to the Supreme Court of 
Canada. The matter has been 
referred back to the Commission for 
consideration. 


Labelle v. Treasury Board and CHRC 


The Federal Court of Appeal dis- 
missed the application of Rachelle 
Labelle to set aside the Commission’s 
decision. Her complaint of sex 
discrimination and harassment on the 
basis of sex had been dismissed by 
the Commission. 


It is not necessary to constitute a 
Tribunal where there remain unre- 
solved differences about facts 
between the complainant and other 


witnesses, the Court said, although 
there would be some situations, such 
as the Cashin case, where it may be 
required. In this case, there was no 
dispute about what had happened 
and the investigator's report summa- 
rized the evidence fairly. 


The Court found the Commission’s 
procedure was “capable of meeting 
the demands of natural justice,” and 
in particular that failure to make 
available the investigator's notes of 
interviews or statements to a com- 
plainant, while an undesirable prac- 
tice, was not necessarily a denial of 
natural justice. 


Mahon vy. Canadian Pacific Ltd. 


In this case, Wayne Mahon, an 
insulin-dependent diabetic, com- 
plained that he had been denied a job. 
as a trackman for CP because of his 
disability. The Federal Court of 
Appeal ruled that a job-related 
requirement, which was reasonably 
necessary to eliminate a “real risk” of 
serious damage to an employer, 
employees and the public, was a 
bona fide occupational requirement. 


A Tribunal had originally upheld 
Mahon’s complaint on the grounds 
that a controlled diabetic did not 
create a sufficient employment risk. 
The Court focused however on the 
possibility of a reaction which could 
result ina coma. The possibility was 
“real... and not farfetched or fanci- 
ful". 


The Commission was denied leave to 
appeal to the Supreme Court of 
Canada. 


McCreary vy. Greyhound Lines of 
Canada Ltd. 


The Federal Court of Appeal restored 
the right of Frank McCreary to enter a 
training program for new drivers, 
which he had been denied because 
he was over the age of 35. 


The Court said the complainant did 
not lose a job but a training opportu- 
_nity which led to a job. It ordered 

_ Greyhound to give him the next spot 
| in the training class. 


| Rosen v. CFCF 


_ Walter Rosen, a technician at a 
Montreal television station, com- 
plained that he had been fired 
_ because of his age. Initially he filed 
an injunction in the Superior Court of 
Quebec, asking that the section of the 
Canadian Human Rights Act which 
allows an employer to retire an 
employee at the normal age of 
_ retirement be removed as unconstitu- 
tional. 


The Commission filed a reference 
_with the Federal Court of Appeal 
| raising the question whether section 
—14(c) of the Act, which allows retire- 
_ment at the normal age, was contrary 
to the equality provisions of the 
Canadian Charter of Rights and 
' Freedoms. 


' The Court said it would not decide the 

question of law because its decision 
would not end the proceedings. 

If it said that section 14(c) was 

unconstitutional, the case would be 

_ referred to Tribunal; if it found section 
14(c) constitutional, the Commission 

_ would be bound to continue its 
investigation to determine whether 

section 14(c) applied. 


A settlement was eventually con- 
cluded between the complainant and 
meorCF. 


| CHRC v. Taylor and the Western 
’ Guard Party 


The Federal Court of Appeal dis- 
missed John Ross Taylor's appeal 
~and upheld a trial judge’s ruling that 

‘he was in contempt of court for 
disobeying a Tribunal order because 
he had continued to transmit re- 


corded hate messages against Jews 
despite a cease and desist order. 
Taylor claimed in the Federal Court of 
Appeal that the order was vague and 
the section of the Canadian Human 
Rights Act which dealt with hate 
messages was inoperative because it 
contravened the constitutional right to 
freedom of expression. 


The Court said the Act did not impose 
an unreasonable limit on freedom of 
expression as guaranteed by the 
Canadian Charter of Rights and 
Freedoms. It was a narrow limitation 
on free speech, tailored precisely to 
the specific practices of those who 
would abuse their freedom by repeat- 
edly communicating hate messages 
by telephone. 


The Tribunal order, which read “We 
therefore order the respondents to 
cease their discriminatory practice of 
using the telephone to communicate 
repeatedly the subject matter which 
has formed the contents of the tape- 
recorded messages referred to in the 
complaints,” was not considered 
vague because it was understandable 
to a person of average intelligence 
reading it in good faith. 


Taylor has been granted leave to 
appeal the decision to the Supreme 
Court of Canada. 


Whiteman vy. CHRC, Indian Affairs 
and Northern Development 


An application filed by the complain- 
ant was dismissed by the Federal 
Court of Appeal, reaffirming the 
Commission’s power to base its 
decision on an investigator's report 
and representations from the parties 
according to the standard set in 
Radulesco v. CHRC. 


The Commission was not required to 
give a complainant the entire con- 
tents of an investigator's file, but only 
a fair summary of all relevant evi- 


dence, including witnesses state- 
ments and investigator's notes. 


There was no breach in the 
Commission’s duty of disclosure, nor 
did the Court find any omission in the 
material given to the complainant. 
The investigator had not made a 
mistake in the nature and scope of 
the complaint, although the Court 
said some facts could have been 
investigated more thoroughly or 
differently. 


. | = 
Villeneuve v. Bell Canada 


The Federal Court of Appeal rejected 
the Commission’s application to 
review the decision of the Review 
Tribunal which dismissed the com- 
plaint of Brian Villeneuve. 


Villeneuve complained that he was 
dismissed from his job and denied a 
transfer to another department of Bell 
Canada because of a physical 
disability. 


The Court upheld the Review 
Tribunal’s decision because the 
complainant never expressly or 
implicitly applied for the position for 
which he was considered by Bell. 
The company had not refused to 
employ him, and if he had intended to 
accept the job, he had not indicated 
his intention. 
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Charts 
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Distribution of complaints by grounds 
accepted in 1987 


Religion 


Marital/Family 
Status 
13.7% 


Race/Colour 


11.1% 


Others 
0.5% Disability 


34.5% 


Disability complaints 
by type, by year 


Type of 
Disability 1987 | 1986 1984 
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1987 Comparison of enquiries, 
intakes and formal complaints 
by regions 


Regions Formal 
Complaints 

Head- 

quarters 727 4 20 

National 

Capital 4,314 249 102 


Alberta & 
NWT 4,584 91 27 


Results of complaints submitted for decision, 
by year 
(including percentage of total) 


Sent to Total of 
Sub-total Con- Sent to com- 
closed ciliation | Tribunal plaints 


No 
Results further 
Not dealt pro- 
Years with ceedings 
489 3 


nn — | bese 4% | [100% 


100% 
i 
i 


| 
: Complaints accepted by regions, by grounds 


Grounds i Marital/ 


Family Total 
Regions igi igi Age Sex Status |Disabili 1984-1987 


Head- 
| loa 


= | 


Total 
1986 64 26 91 127 67 161 1 543 
Total 
| 1985 64 les 10 81 26 110 3 377 
} Total 
| 1984 


ai: 


Closed complaints by respondents and results 
(after investigation) 


Results No 
: Not further 
: Dis- dealt |proceed-} Total Total 
4 Respondents missed | Settled | Others with ings 1987 1986 
_{ Government of Canada 
E Departments _ : 118 21 3 22 19 183 182 118 100 583 
: Commissions, Boards and Agencies, etc. 3 u 1 21 15 g 
Crown Corporations 4 3 6 Tf 36 36 11 116 
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Bus Lines 

Shipping and Ferry 
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4 Unions and Employee Associations 11 
i 1 


Grain and Feed Companies 


The Mining Industry 
(mining, processing, sales and 
regulations) 


_| Sports Organizations 


Other Private Companies under 
Federal Jurisdiction 


Total 1987 


Total 1986 
Total 1985 


Total 1984 


: Total 1984-1987 
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128 
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219 160 143 UT 


* Complaints were held in abeyance pending the development of advanced Visual Acuity Standards by the Canadian Transport Commission. 
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Conciliation results by grounds and years 


No further 

pro- Total Total Total Total Total 
ceedings 1987 1986 1985 1984 |1984-1987 
ae 


Race/Colour 
National/Ethnic Origin 


Results 
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| * Complaints were held in abeyance pending the development of advanced Visual Acuity Standards by the Canadian Transport Commission. 
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Complaints accepted by provinces, 
by grounds 


Grounds National/ Marital/ 
Race/ | Ethnic Family Dis- No Total Total Total Total 
Provinces|Colour | Origin |Religion Status | ability |Pardon|grounds| 1987 1986 1985 1984 |1984-1987 

New- 
foundland 1 4 1 12 13 4 


“ Canadians living outside the country. 
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Comparison of enquiries 
1981-1987 


1983 2ONOO 
1984 31,473 


1985 39,417 


1986 41,791 
1987 ~ 42.628 


Complaints of sexual harassment 


Results Total of 
further closed 
proceedings i Complaints 


At Investigation 


At Conciliation 13 
At Tribunal / On Appeal mee 
Total of open complaints eed 
Total complaints of sexual harassment 1984-1987 107 


Accepted complaints on harassment, by grounds 


i Grounds 1987 1986 1984 1984-1987 
ae ee 
eS 
Sa me 


“ These figures reflect complaints of harassment on the ground of sex, but do not reflect complaints based on sexual harassment. 


Complaints accepted by type, by grounds 


National/ Marital/ 
Race/ | Ethnic Family Dis- Total Total Total Total 
Colour} Origin |Religion Status | ability | Pardon 1987 1986 1985 1984 
Employ- 
ment 37 14 12 75 37 144 1 380 


Goods/ 
Services 


<8 


39 307 338 
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ORGANIZATION CHART 
The Canadian Human Rights Commission has a complement of 176 


Commission Chief 

Members* Commissioner 

(6) Deputy Chief 
Commissioner** 


(6) 


Legal Services 


(9) 


Secretary- 
General 
(4.5) 


Regional Offices 

Atlantic Prairies 
Quebec Alberta & NWT 
Ontario Western 
National Capital 

(62) 


Administration, Complaints and Public Programs Research and 
Personnel and Compliance Branch Branch Policy Branch 
Finance wm (34) (21) (8.5) 
Branch 
(31) 

part-time, appointed by Governor in Council (not included in complement) 
two full-time, four staff members 
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FINANCIAL REPORT 
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A statement of expenditures by financial component for the Canadian Human 
Rights Commission for the period January 1, 1987 to December 31, 1987 follows: 


Salaries and Wages $6,646,93 0 
Contributions to Employee Benefit Plans $1,126,324 
Transportation and Communications $725,437 
Information $185,839 
Professional and Special Services $1,037,735 
Rentals $69,432 
Purchased Repair and Upkeep $118,955 
Utilities, Materials and Supplies $157,012 
Construction and Acquisition of Machinery and Equipment $190,61 
Other Subsidies and Payments $125 


TOTAL $ 10,258,400 © 


Statement of expenditures by cost centre for the period January 1, 1987 to 
December 31, 1987. 


Office of the Chief Commissioner $444,336 
Secretary-General $205,809 
Research and Policy Branch $588,404 
Complaints and Compliance Branch $1,549,976 
Public Programs Branch $905,065 
Administration, Personnel and Finance Branch $1 823,087 
Legal Services $645,744 
Tribunals $236,625 
Regions $2,733,030 
Employee Benefit Plan $1,126,324 
TOTAL $10,258,400 


LIST OF PERSONNEL 


-Adams-Bisson Joyce 
Alarie Lisa 

_ Algozino Charles 

_ Arcand Anne-Marie 

_ Asuncion Malou 


- Backs-Groulx Joyce 
Bass Kenneth 

- Beaufort Pauline 

_ Beaupré Steve 

_ Beck Helen 

_ Begieneman Marinus 
_ Bekkers Karen 

_ Béland Francois 
Bell John 

_ Bergeron Lyne 
Bergeron-Bourgeault Luce 
Berthiaume Sylvie 

_ Bibeau Michel 
Boileau Pierre 
Bois Chantal 

' Bonner Robert 

_ Bougie Michelle 

_ Bradley Elaine 

' Brazeau Gerald 
Breau Catherine 

_ Brown B.J. 
Burden Harold 


_ Cadieux Rita 

_Cadotte Florent 

Caldwell Dorothy 

Callaghan Jennifer 

Carrier Georges 

Cato John 

- Chamberlin John 
Charette Michel 

Chartrand Yolande 

_Chicanot Dunstan 

Child Alwyn 

Cimon Paul 

Clayton Jean 

_Clément-Larose Danielle 

Conroy Kelly-Ann 

' Couroux Lisette 

| Creamer Lynn 

_ Créte Michelle 

| Cross Arthur 


_ DaCosta Helena 

- Daigle Richard 

- DeCésaré Michel 

_ Desbiens Alain 
_Desbiens Bertrand 


Desjardins Lovdy 
Desnoyers Diane 
Désormeaux Diane 
Dignard Louise 
Dorion Suzanne 
Dumaine André 
Dumont Helga 
Dumont Lise 
Dunphy Michael 
Duval René 
Duvall Donna 
Dwyer John 


Enright-Martin Suzanne 
Evans Jocelyne 


Fairweather Gordon 
Faubert Anne-Marie 
Fauvelle Jeannine 
Fecteau Diane 
Feltmate Denise 
Ford John 

Fournier Bernard 
Fromme Joan 
Fulton Marjorie 
Fuochi Sylvie 


Gagné Claire 
Gingras Anne-Marie 
Goldrick Penny 
Gratton Jocelyne 
Grodzki Dale 


Haile-Michael Yonas 
Hall Annie 
Hannay Paul 
Hargadon Brian 
Hendry Jim 
Henry Judy 
Holm Flemming 
Hopkins Al 
Hosking David 
Hoyd Marianne 
Husband Jon 


Jensen Hanne 
John Joanne 
Johns Don 
Johnson Brenda 
Jones Cathy 
Juriansz Russell 


King Joyce 
Koenig Wendy 
Kulhanian Leslie 


Labelle Linda 
Lafreniére Charles 
Lal Stindar 


Laurin Rachelle 
Lavictoire Adelard 
Lavoie Carole 
Leano Rebecca 
Légaré Daniel 
Legault Gina 
Lemelin Line-Marie 
Leonard Bud 
Lepage Diane 
Leroux Paul 
Léveillé Sylvie 
Lewicki Christine 
Lindsey-Peck Patricia 
Lister Terry 

Lupien Claudette 
Lynch Anne 


M’Gonigle Shelagh 
MacGuigan Ellen 
Mackenzie Mavis 
MacLeod Carol 
MacMillan Brenda 
Madsen Pam 
Maracle Mae 
McCabe James 
McDavid Margaret 
McDonald Francine 
McKervill Hugh 
McSorley Louise 
Mehat Ajit 

Menton Paul 
Mercier Jean 
Michalicka Susan 
Millar Héléne 
Mojsej Charles 
Montminy Denise 
Moore Joan 
Mullaly Elizabeth 


Nirenberg Ilana 
Nixon Mike 


O’Connor Warren 
O’Grady Bonnie 
O’Neil Maureen 
Ommanney Denise 


Pachnowski Cathy 
Palmer Marion 
Paquette Darquise 
Paré Michel 

Parry Glenys 
Pépin Gilles 
Phillips Rhys 
Pigeault Denise 
Pitre Michel 
Plamondon Josée 
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Poirier Monique 
Preito Dora 
Printup Chris 
Proulx Michel 


Radzichowsky Olga 
Rafuse Cathy 
Ranger Vincent 
Raskin Carl 
Renaud Ron 
Richardson Barbara 
Ridding Margaret 
Ritchot Nicole 
Rittersporn Bonnie 
Roberge Christine 
Robinson Michelle 
Rooke Anne 
Roscoe Frank 
Ross Lila 


Sadler Jim 

Samson Jacqueline 
Saveland Walt 
Scallen Ed 
Schachhuber Dieter 
Scheel Leslie-Ann 
Sherman Bob 
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Sibbald Kathleen 
Sim Margaret 
Singh Ram 
Skillen Barbara 
Smith Cindy 
Stein Lorisa 
Stewart Brian 
Stewart Diane 
Stoddart Jennifer 
Stovel Trish 


Tarte Roberta 
Tessier Jim 
Thériault Raymonde 
Théroux Charles 
Thompson Anita 
Threlfall Peter 
Tower Mary Jane 
Traynor Michael 
Trellert Nicole 
Tremblay Pierre 
Trotier Anne 
Trudel Colleen 
Tucker Lucy 
Turcotte Jacques 


Turmel Claire 
Ulch Ted 


Vallieres Denise 
Veillette Lucie 
Ventura Cathie 
Vézina Danielle 
Visser Linda 


Wai Hayne 
Walker-Lapointe Aline 
Wankam Marie 
Weatherall Gail 
Westerman Barbara 
Wilkie Donna 
Williams Raj 

Wolfe Jacqueline 
Wood Wendy 
Woodhead Ted 
Wouk Judith 


Yalden Maxwell 
Yale Michael 
Yelle Louise 
Young Debra 
Young Tim 


i t 
ere® cee over anat 
DE pawl (CF? eh compa” ork of rk of appli 
rae tough Wt or Wi WO soni c ay guated 
Mase nE vide equal RurisdictOr aid dict, canada Labrederaly portation 
2085 _ og of] value ine pierre = employers ga, 000 OTHE aeice Co 
Se ! 
e subjertee complyiné 18 esterday - 
ne shy be ng Sp 98e The Star reported, J artment ; 
am pees vings, 2F¢ xO aot Of that a Metro WTS family Were e 
Pe 1", oF? En? A 
, PI atliet e CHAR, es? our employee and Nn 'g92 a weet 
“Bs a aid SE SLT oh MTequal forced {0 lvesenied benefits 0 @ 
ayst dem 9g re ia* al CARA: ES GY fter Jaren and ik WE 
nw gepe™ 2) nS Ue Ha orpot x! S is chil i 
1 yndeh nal Me of FCoE pe gad a >, leave: 
Gomes must igen wrt 
yan" sare? eat> Sica) os gs if eV al 
\ re) e e" ce 
; Hee ont exe™™ a 
{ VAN wrt x rel a 
\s tks povt ny so 
\\ dant» epeon?) 


Deca Maa Ae 
eee ich 1s 
Eligible for leave wnich 
OTTAWA (CP) — jan 
j ission has r' 
‘anadian Armed 


members of the 


was denied maternity leave to adopt a 
Bigfi tne child ee li 
TeOtly O eee etati statis After investigating, the Department. 
Si pciologssts plained National Defence agreed that Wright 
momistS: > on, has col ynion 1 not been treated the same as other 
Eco) Ss gsocialior that the ent ‘ces’ personnel applying for parental 
uicial e TU 2, and agreed to issue an official 
: mnt Ws tune 1, detailing provisions “- 

+ -- all arr 


ensatio! 


m : 

e€ : n 
; ato 

discrimin peltetiet 


: 5 a 
nated agains’ 69 520.88 ee 
aes Le aoa eRe 
;BY PATRICIA POIRIER «. 
© The Globe and Mail ae 
{OTTAWA 


‘ The Unemployment 1) 
Commission has been or 
stop preventing those who 
companies owned by their 
from collecting unemy 
benefits. 


reas sederal—indenendent 
Cebts tribunal has ruled 
Practice is discriminatory. 


In a decision released ye 
verson 


recelN 
health 


L 


yn ASE teY- 
eypipunal: ester” 

we ere reveased : 2 
s 


urs Re 
ay retuse "7h Fraser 


Dee OT He wie 
4 uransP) in HO e yee 
> mat re! re) 
AY s 5p. ust resent mS 
a job 2 | pecause wee Cie meets S irhou" ~ 


acune | 


tne See ervice OR Forces who wish to adopt children 
A pve aian Humat —*comP ain! should be eligible for maternity leave. _ 

tne Cane to upne e the vieW The commission ruled in favor of Maj.| 

miss and embract ould hav Linda Wright, who said she was the vic- | 


Publication Order Form — 


Title 
! Annual Report 1987 


;O The Canadian Human Rights Act: A Guide 
| O) A Guide to Screening and Selection in Employment 
O Harassment Policy 


Notebook Series 

Race, Colour, National or Ethnic Origin 
Religion 

Age 

Sex 

Equal Pay 

Marital Status and Family Status 
Pardoned Conviction 

Alcohol or Drug Dependence 
Mental Disability 

Physical Disability 


Prohibited Grounds Chart 

Sexual Harassment Casebook 1978/1986 

What is Harassment? 

Your Complaint 

Office Consolidation of the Canadian Human Rights Act 

Adaptation Planning 

Bona Fide Occupational Requirement and Bona Fide Justification 

Equal Pay Casebook 1978-1987 

A Special Report to Parliament: The Effects of the Bhinder Decision on the Canadian 


Human Rights Commission 
Special Report to Parliament on Income Replacement Benefits for New Parents 


OOO oOoooooooOo fBoooooOooOoo 


Colloquium on Research on Racial Discrimination 
Race Relations Research in Canada Today: A "State of the Art” Review 
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